Selectmen’s Meeting:  December 9, 2013
Public Hearing:  Proposed Amendment to Pole Licenses

Attendees:  Selectmen Arthur Kerr, Willard Martin, Mike Yeager; Jon Peaslee; Catherine Graham.
Mr. Kerr opened the public hearing at 5:00 P.M.

Mr. Kerr explained pursuant to RSA 231:163 and 43:2 and upon the advice of Town Counsel, the Selectmen are holding this public hearing to consider amending all existing pole licenses to include language regarding taxation pursuant to RSA 72:23.  The Board is also considering adopting a revised Pole and/or Conduit License form which will include language regarding taxation pursuant to RSA 72:23.  This hearing is being held to determine if it is in the best interests of the public good to amend the pole licenses so that they are consistent with the property taxation statutes (RSA 72:23).

Ms. Graham reported that Public Service of NH, NH Electric Cooperative, and New England Telephone Operations (FairPoint) were all notified of this public hearing 14 days in advance via hand-delivery by the Sheriff’s departments in both Grafton and Hillsborough Counties.

Of the three utility companies notified, only Public Service of NH responded with a letter to the Board of Selectmen.  They asked that it be included in the minutes as part of the record:

Dear Board of Selectmen:
The undersigned is legal counsel to Public Service Company of New Hampshire (PSNH).  PSNH has received your notice of a public hearing at which the Town of Sandwich will take up the matters of the amendment of existing pole licenses in the Town, and the adoption of a revised pole and/or conduit license form, to include language regarding taxation consistent with RSA 72:23.  This is to advise that, to the extent the proposed amendments seek to make language changes to the pole licenses of PSNH and the license form consistent with rulings of the New Hampshire Supreme Court in N.E. Tel. & Tel. Co. v. City of Rochester, 144 N.H. 118 (1999) and Verizon New England v. City of Rochester, 151 N.H. 263 (2004), PSNH does not intend to raise a legal objection to the amendments.  However, this should not be construed as a waiver of PSNH’s rights to protest, seek an abatement of, or otherwise legally challenge as excessive or disproportionate the assessment by the Town of Sandwich of any incremental property tax upon PSNH’s use or occupancy of the public right of ways in Sandwich, and PSNH full reserves all such rights.

PSNH does, however, object to the proposed amendment of the license form to include the requirement that the “providers” with equipment supported by the pole or conduit be listed (other than the named licensees), and the further requirement that the licensee “provide the town in writing the names and contact information for any additional provider(s) authorized now or in the future to place equipment at these location(s).”  These requirements are not revisions required under RSA 72:23, or the New Hampshire Supreme Court cases interpreting that statute, in order to legally assess and tax either the facilities or equipment of the named licensee, or the use and occupancy of the public right of way by the named licensee.  Furthermore, such third party “providers”, to the extent they may exist, are required to license or permit their facilities located within the public rights of way with the Town of Sandwich pursuant to RSA 231:159, et seq., just as PSNH is.  Consequently, the identity of third parties utilizing  the public rights of way, whether by attachment to existing utility poles or otherwise, should be obtainable from Sandwich’s own public highway licensing records.  PSNH is not aware of any statute or other provision of law in New Hampshire which authorizes the Town of Sandwich to compel PSNH to provide this information as a requirement or condition of a pole or conduit license.
We also bring to your attention that, in accordance with the requirements of RSA 374:34-a, public utilities such as PSNH must provide non-discriminatory access to their distribution poles and conduit to certain third parties seeking to use them for attachment of their own lines, cables and appurtenances.  Under existing regulations of the New Hampshire Public Utilities Commission (Puc 1303.08), such third parties are required to clearly label their attachments with owner identification.  This affords another means by which the Town may obtain its own information pertaining to third parties utilizing the public rights of way.

Under the above circumstances, PSNH maintains it is neither legally necessary, nor fair or reasonable, to require a licensee to provide the Town with information about others using the licensee’s poles or conduits licensed in the public rights of way.  Such a license amendment is not required in the public good.

PSNH respectfully requests that this letter be included in and made a part of the record of the minutes of the hearing of this matter on December 9, 2013.  Thank you.

Very truly yours,

Christopher J. Allwarden

Senior Counsel, Legal Department

Mr. Kerr noted that PSNH’s objection to any requirement that licensees provide the Town with the names of others using their poles is not applicable as the Town has not included such language in any existing license or in the revised license,  as it’s a simple matter to gather that information by inspecting the poles.  He also noted that PSNH’s tax bill already includes a reference to current 3rd party users.  
Mr. Kerr asked for any public comments or feedback on this proposal.  Hearing none, he closed the public hearing at 5:10 P.M.

Mr. Kerr opened the regular meeting at 5:10 P.M.

Mr. Kerr moved to declare that all outstanding pole licenses issued by or under the authority of the Selectmen of the Town of Sandwich acting under the provisions of RSA 231:161 (b), or its predecessor statutes, are hereby changed to incorporate in each such pole license in effect as of December 10, 2013 and effective as of such date, the following changes by inserting therein the following language:

In accordance with the requirement of RSA 72:23, I(b), this license is granted to the licensee(s)subject to the condition that the licensee(s) and any other entity using or occupying property of the municipality pursuant to this license shall be responsible for the payment of, and shall pay, all properly assessed real and personal property taxes no later than the due date.  Failure of the licensee(s) to pay duly assessed personal and real property taxes when due shall be cause to terminate this license.

In accordance with the requirements of RSA 72:23, I (b), the licensee(s) hereunder and any other entity using or occupying the property of the municipality pursuant to this license shall be responsible for the payment of, and shall pay, both current and potential real and personal property taxes when due.  Furthermore, in accordance with the requirements of RSA 72:23, I (b), the licensee(s) and any other entity using and/or occupying property of the municipality pursuant to this license shall be obligated to pay real and personal property taxes on structures or improvements added by the licensee(s) or any other entity using or occupying the property of the licensor pursuant to this license.

The amendment to all pole licenses set forth shall take effect on December 10, 2013, and shall remain in effect until changed in accordance with the provisions of RSA 231:163.  The Selectmen also are adopting a revised Pole License form that includes the same language noted above for all future pole licenses to be issued in the Town of Sandwich.  These new Pole License forms shall take effect on December 10, 2013.
This motion was seconded by Mr. Yeager and the vote was unanimous.  The Selectmen then signed the formal resolution which will be recorded with the Town Clerk.
Minutes:  Mr. Yeager moved to approve the Selectmen’s Minutes of December 2, 2013 as written; motion seconded by Mr. Martin and the motion passed.  
Highway Department:  

Mr. Peaslee provided the Selectmen with an update on the skating rink progress at Remick Park.  He and Leo Greene plan on flooding the rink again tomorrow afternoon.  Because of the lack of strainer at the hydrant to the fire pond, they are using water from the brook instead.  Mr. Peaslee will notify Chief Brunelle of the problem so he doesn’t have issues with that hydrant when responding to a fire.  

Mr. Peaslee placed the new skating shed at Remick Park.  He feels it can be left there year-round to store playground equipment during the summer and rink maintenance equipment in the winter.  A few residents have expressed concern about the new shed at Remick Park because there was a deed restriction prohibiting any buildings at the Park.  Ms. Graham researched and learned in July, 1986 that deed restriction was lifted and recorded at the Registry by both the Quimby Trustees and Emily Remick.
The Town just received the latest bill from Waste Management.  The new routine and equipment at the Transfer Station appears to have paid off since there are now fewer pick-ups by Waste Management with larger tonnages each trip.  The monthly bill was reduced by quite a bit.  The Solid Waste Ordinance is now posted near the compactors, as well as a list of fees.

The Selectmen then discussed the proposed change in hours at the Transfer Station.  They have received constructive input from both employees and the public.  They will continue to discuss this proposal to get feedback (Wed, Sat. & Sun 8am-4:30pm year-round).  

Highway Department Budget:
There was a long discussion on whether to purchase a track excavator for the highway department versus renting one.  Mr. Peaslee stated his preference would be to purchase both a roller and an excavator for his department, but acknowledging it would be a stretch to purchase both, he included the rental of a roller in his Outside Contractor line.  Rollers are typically available to rent easily, versus an excavator which is difficult to rent when you most need it.  The cost to rent an excavator for three months can reach $15,000.  
Mr. Martin felt that this purchase is a case of ”Best Practices”.  The town roads need proper ditching which this piece of equipment can accomplish easily, in addition to other tasks.  

After further discussion, the Selectmen agreed that purchasing an excavator was a good idea and to request at least partial funding of it by the Quimby Fund.  
Mr. Yeager stated that based on the state of the electrical system at the Highway Shed, he feels it is very important to upgrade that system in 2014.  Mr. Peaslee has already spoken to a local electrician to get an estimate for budget purposes.  The project would go out to bid if approved at Town Meeting.
2014 Proposed Budget:
The Selectmen went through the list of proposed capital items and projects for the 2014 Budget and finalized a list for the Quimby Trustees to consider funding.  They will meet with the Quimby Trustees at their meeting next Monday, December 16th.
Selectmen’s Reports: 

Mr. Yeager reported he did two building project follow-ups based on expressed concerns from abutters about potential building without the proper permitting.  He did not find any violations present.  Mr. Yeager also did a building permit application inspection.  He attended the Budget Committee meeting last week in which the Fire Department presented.  He also attended the Planning Board meeting last Thursday night.
Mr. Martin also attended the Budget Committee meeting and attended the Staff Meeting on Thursday morning.  

Mr. Kerr attended the Budget Committee meeting and spent time reading through the recommended pole license language in preparation for tonight’s public hearing.

Correspondence & Other Business:
Ms. Graham reported the Town’s 2013 audit has been scheduled for the week of January 27th.  She has notified all relevant town departments and officers of the dates.  
Jack Rose of Carroll County Transit has requested the second half of their petitioned article funding ($1,500).  Back in June, the Selectmen requested ridership numbers by the end of the year, and an assurance of continued service.  Mr. Rose contacted Ms. Graham and reported that both door-to-door and the scheduled bus are still running in Sandwich, but both are on a call-for-service basis.  There have been 25 door-to-door riders and 2 on the scheduled bus.  The Selectmen agreed that Mr. Rose fulfilled their request.  Mr. Kerr moved to pay Carroll County Transit the balance of their petitioned article request; motion seconded by Mr. Yeager and the vote was unanimous.

Tri-County Cap sent out a letter to all interested parties about the progress they have made financially since they reorganized.
The Selectmen revisited their decision made in June about increasing the employee’s portion of the Health Insurance deductible to $1,000.  They all agreed to make that change, effective January 1st.  Ms. Graham will notify the employees with their Section 125 enrollment sheets.  
Mr. Martin moved to adjourn the meeting at 6:56 P.M.; motion seconded by Mr. Yeager and the motion passed.

Respectfully submitted,  
Catherine Graham
