Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: September 8, 2016
Members Present: Jim Gaisser, Chris Grant, Jim Mykland Ben Shambaugh, Peter Van Winkle, and Rich Veld
Members Absent: 

Public Present: Meredith Gisness, Milton (Bob) & Louisa Bryant, John & Christina Balzano, Susan Bryant Kimball, Chuck Roth, Kim Buker
Mr. Shambaugh called the meeting to order at 7:00 P.M. Mr. Shambaugh explained that Mr. Grant, as an Alternate, may participate in the public portion of the meeting, but not in the deliberation and vote on applications.
Approval of Minutes: Mr. Mykland moved, seconded by Mr. Veld to approve the minutes of August 11, 2016 as presented. Motion passed.
New Applications: 
Case #2016-005: Milton R Jr. & Louisa W Bryant

Request for Variance for property owned by Milton R Jr. & Louisa W Bryant located at 17 Mt. Israel Road, Tax Map R12 Lot 50, Rural Residential District. Applicant proposes construction requiring a variance from Zoning Ordinance Section 150-13 B, well setback.

It was noted that the application referenced the wrong Zoning Ordinance section one page on the application, but that it had been correctly referenced in another area and in the public notice. The abutter fees have all been paid. Mr. Mykland moved, seconded by Mr. Gaisser, to accept the application as complete for consideration and to open the public hearing. Motion passed unanimously. 

Mr. & Mrs. Bryant explained that the existing dry well was via a line underneath the road connected to a well on the Buker property, formerly the property of Mr. Bryant’s parents. It appears that the line under the road broke leaving the Bryants with two emergency measure options: dig up the road and repair the line or drill a new well. Mrs. Bryant stated that she had submitted a building permit application the day the new well was drilled. Mr. Shambaugh noted that Town Counsel advised that the Board should consider the application as if the well was not already constructed. Mrs. Bryant presented a survey of the property and was requested to provide a copy for the record.
Mr. Roth stated that the area near the garage has ledge and there are wet areas, precluding location of a well. Discussion ensued following Mr. Gaisser’s comment that it appears a variance is not needed since ZO 150-13 B states that the well radius can be reduced to 50’ if it complies with DES Administrative Rules. Both Mr. Roth and Mrs. Shambaugh explained that the referenced DES rules are for the distance from septic systems and not property lines. Mr. Van Winkle disagreed, reading from a DES Fact Sheet which provided general information about the state well radius. It was clarified that the road is a 3 rod road and that 150-13 B states the requirement for a 75’ well radius from the property line, not the edge of the road. The center line of the road is generally considered to be the property line, although there are instances where this is not the case. The location of the well is 30’ from the edge of the road. 
Mr. Buker had no objections to the variance request. There being no further questions the public hearing was closed on a motion by Mr. Mykland, with a second by Mr. Van Winkle.

Deliberation and Vote: Although several other board members felt that a variance might not be needed, it was agreed to proceed with the variance request. The variance criteria were reviewed with all members agreeing that the criteria had been met.

Mr. Mykland moved, seconded by Mr. Veld, to grant Milton R Jr. & Louisa W Bryant a 45’ variance from the property line for a well for property located at 17 Mt. Israel Road, Tax Map R12 Lot 50, Rural Residential District. Motion passed unanimously. Mr. Shambaugh noted the 30 day appeal period.
Case #2016-009: John J Balzano

Request for Variance for property owned by John J Balzano located at 205 Holderness Road, Tax Map R12 Lot 17, Rural Residential District. Applicant proposes construction requiring a variance from Zoning Ordinance Section 150-13 B, well setback.

Mr. Gaisser moved, seconded by Mr. Van Winkle, to accept application for consideration. Motion passed unanimously. It was noted that the septic survey provided with the application is from 1992 but Mr. Balzano stated that all the property information is still the same. Mr. Mykland moved, seconded by Mr. Van Winkle to open the public hearing and grant the waiver request for a full property survey. Motion passed unanimously. Mr. Balzano explained that the dug well ran dry and he is proposing to put a drilled well further from the property line. There are wetlands on the abutting property to the east of the proposed well location, making it undevelopable for a septic system in that area. The other location noted on the septic survey for a well has ledge in that area and runs too close to the utility line. Mr. Roth explained that the proposed well location conforms to state regulations but that a Well Release form will be signed by Mr. Balzano for installing a well less than 75’ from wetlands. 

There being no further questions, the public hearing was closed on a motion by Mr. Mykland, with a second by Mr. Van Winkle.

Deliberation and Vote: Mr. Gaisser stated that the proposed location makes sense by tying into the existing plumbing and that the best location was found given the land characteristics. The variance criteria were reviewed and all members agreed that the criteria had been met.

Mr. Mykland moved, seconded by Mr. Van Winkle, to grant John J Balzano a 53.5” variance for a well from the property line for property located at 205 Holderness Road, Tax Map R12 Lot 17, Rural Residential District. Motion passed unanimously. Mr. Shambaugh noted the 30 day appeal period.

Case #2016-006: Meredith Gisness Living Trust

Request for Variance for property owned by the Meredith Gisness Living Trust located at 73 Hambrook Field Road, Tax Map R2 Lot 87, Rural Residential and Shoreland Districts. Applicant proposes construction for stairs requiring a variance from Zoning Ordinance Section 150-13 C (3), dwelling setback.

Mr. Mykland stated that although a site plan had been submitted, it was unclear what variance distance was being requested. Mrs. Gisness explained that the stairs from the screened porch extend 3’ into the 100’ lake setback. The stairs will connect the screened porch and the deck. Other locations would increase land erosion. Mr. Gaisser stated that he believes that a means of egress do not require a variance. Mr. Shambaugh stated that the town Zoning Ordinance requires a setback for structures and Mr. Veld agreed, stating that the stairs are part of the principal structure. Mr. Van Winkle noted that egress for handicapped purposes might not need a variance.

Mr. Mykland moved, seconded by Mr. Van Winkle to accept the application for consideration. Mr. Shambaugh stated that the stairs are less non-conforming than the pre-existing deck and therefore a variance might not be needed. There was discussion relative to the distances from the lake, with estimates provided based on the curve of the shore. It was finally agreed that since the members did not have exact measurements, they should proceed with the variance request. Motion passed unanimously.

The public hearing was opened. Mr. Veld questioned the distance of the overhang of the screened porch, stating that it might reduce the variance request. Mr. Shambaugh noted that the plan includes the overhang. 
There being no further questions, the public hearing was closed on a motion by Mr. Shambaugh, with a second by Mr. Van Winkle.

Deliberation and Vote: The variance criteria were reviewed. Mr. Mykland felt that the stairs were needed for safe egress, the proposed location reduced the threat of erosion, and the impact of the stairs was nominal. It was agreed that the criteria had been met.

Mr. Mykland moved, seconded by Mr. Van Winkle, to grant a 5’ variance from the lake for construction of stairs for the Meredith Gisness Living Trust for property located at 73 Hambrook Field Road, Tax Map R2 Lot 87, Rural Residential and Shoreland Districts. Motion passed unanimously. Mr. Shambaugh noted the 30 day appeal period.

Case #2016-007: Meredith Gisness Living Trust

Request for Variance for property owned by the Meredith Gisness Living Trust located at 73 Hambrook Field Road, Tax Map R2 Lot 87, Rural Residential and Shoreland Districts. Applicant proposes construction requiring a variance from Zoning Ordinance Section 150-13 B, well setback.

Mr. Mykland questioned the setback distance for the well from the property line. The survey was reviewed. Mrs. Shambaugh explained that at the time of the application submission, Hambrook Field Road was owned by others, which would put the well location closer to the road than 75’. Subsequently, a boundary line adjustment was granted 9/1/16 which gave the applicant ownership of the road. It was agreed that the well is now more than 75’ from the property boundary. 
Mr. Shambaugh moved, seconded by Mr. Mykland, to not accept the application for consideration as a variance is no longer necessary. It was noted that the boundary line adjustment could be challenged within 30 days of 9/1/16, which could impact this application. Motion passed unanimously.

Case #2016-008: Meredith Gisness Living Trust

Request for Equitable Waiver of Dimensional Requirements for property owned by the Meredith Gisness Living Trust located at 73 Hambrook Field Road, Tax Map R2 Lot 87, Rural Residential and Shoreland Districts. Applicant requests an Equitable Waiver for a deck affecting Zoning Ordinance Section 150-13 C (3), dwelling setback.

Mrs. Gisness explained that when the Compliance Officer was making an inspection for the screened porch, he noticed that the deck had new materials and stated that a variance was required. Mr. Mykland moved, seconded by Mr. Veld, to accept the application for consideration and to open the public hearing. Motion passed unanimously. 
Mrs. Gisness stated that the deck was built in 1972 and that several years ago, the deck was replaced on the same footprint, using the same design, for safety reasons. There was general discussion relative to whether a building permit, and thus a variance, was required based on the language in the Zoning Ordinance, but it was agreed to move forward with an equitable waiver request. In response to Ms. Byrant Kimball’s question, it was clarified that the deck was listed on the property card, but the property file had no record of the replacement work. Since the footprint for the pre-existing deck was not expanded, it seemed reasonable to review the application for an equitable waiver and not a variance. Discussion ensued relative to the procedure for reviewing an equitable waiver.

There being no further questions, the public hearing was closed on a motion by Mr. Mykland, with a second by Mr. Van Winkle.

Deliberation and Vote: Mr. Mykland moved, seconded by Mr. Veld, to grant an equitable waiver for a deck constructed more than 10 years prior with no enforcement action taking place for the Meredith Gisness Living Trust for property located at 73 Hambrook Field Road, Tax Map R2 Lot 87, Rural Residential and Shoreland Districts. Motion passed unanimously. 
Mr. Shambaugh noted the 30 day appeal period.

Board Business:

Mr. Shambaugh noted that Mr. Mykland will chair the October meeting. He reported that Mrs. Shambaugh has resigned from the Land Use Administrative Assistant position and that applications for the position are being sought. Mr. Van Winkle stated that he is prepared to do the minutes for the meetings.
Mr. Shambaugh met with the Selectmen and the request to have ZBA Notices of Decision placed in the property file was clarified and agreed to by the Selectmen. He also reported that the Selectmen’s position for Land Use Boards to contact Town Counsel has not been resolved at this time. Currently, the BOS require that all written communications be copied to them, which Mr. Shambaugh feels is a confidentiality concern. After much discussion, it was agreed that LGC should be contacted for an opinion.

The 2016 budget was briefly reviewed. Mr. Grant moved, seconded by Mr. Van Winkle, to request the same budget for 2017. Motion passed unanimously.

Mr. Mykland thanked Mrs. Shambaugh for her service to the Board and stated that he appreciated all she had done.

There being no further business, the meeting was adjourned at 8:52 P.M. 
Respectfully submitted,

Wendy J. Shambaugh, 
Land Use Administrative Assistant

Minutes Approved: not yet approved
Corrections: 

August 11, 2016
Sandwich Zoning Board of Adjustment
Page 1 of 4
Minutes Approved: not yet approved

