Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: April 14, 2016
Members Present: Jim Gaisser, Jim Mykland, Ben Shambaugh, and Rich Veld
Members Absent: Peter VanWinkle
Public Present: Nicholas & Elaine Vazzana, Bob Rowan – Selectman, Joan Cook, Janet Brown, Julie Dolan, Tim Miner, Ashley Bullard, Phil Strother
Mr. Shambaugh called the meeting to order at 7:00 P.M. and introduced the board members.
Approval of Minutes: Mr. Gaisser moved, seconded by Mr. Veld to approve the minutes of March 10, 2016 as amended. Motion passed.
New Applications: 
Case #2016-003: Nicholas & Elaine Vazzana

Request for Special Exception for property owned by Nicholas & Elaine Vazzana located at 25 Main Street, Tax Map U2 Lot 7, Village District. Applicants propose to operate a café.

Mr. Mykland moved, seconded by Mr. Veld, to accept the application for consideration. Motion passed unanimously. The public hearing was opened.

Mr. Vazzana explained that he and his wife were proposing to operate a café and market. They have been granted approval by the State Health Department to operate a café and market as the Vazzanas are not making any changes from the prior business that would affect food preparation. A Health Inspector will visit the premises prior to opening to ensure that the operation meets state health requirements. 

The upstairs apartment has been repainted and cleaned and is ready for occupancy. The glass in the front of the store is being replaced with double pane safety glass; no building permit is required for this replacement in kind. The Vazzanas hope to open on May 30. They are using a licensed electrician; they are not doing any construction, just painting and cleaning.
It was clarified that they are not seeking any variances. Mr. Shambaugh explained that some of the Special Exception criteria are similar to the Planning Board Site Plan Review requirements, but that the Zoning Board is primarily responsible for determining the impact on the neighborhood.

Mr. Shambaugh reported that the Planning Board held a public hearing on the Site Plan Review application submitted by the Vazzanas and approved the application as presented with no conditions. The requirements for parking were waived by the Planning Board and a question of Zoning Ordinance compliance relative to parking was referred to the Board of Selectmen.

Mr. Gaisser verified that the Zoning Board agrees that a Special Exception is required for the operation of the café and market by ZO 150-102 D.

A discussion of parking ensured:

· Mr. Gaisser felt strongly that, due to case law, the Zoning Board cannot grant approval for an application that would violate the Zoning Ordinance. He cited 150-18 which requires a commercial operation to ‘provide parking as established in the Site Plan Review Regulations.’ He stated he feels a variance is required and that the ZBA and PB are separate and each has a different focus.
· Mr. Shambaugh noted that communication between the Planning Board and the ZBA is needed when reviewing applications. This is especially relevant as the statutes allow for a joint meeting of the two boards to review a site plan and a special exception application for the same property, with the Planning Board as the senior member. He noted that he recused himself from the Site Plan Review application, but explained that the PB had considerable discussion on the parking issue and chose to waive the parking requirements. He also stated that the ZBA should not override a PB decision.
· Mr. Vazzana offered that he did attend a BOS meeting and was told that the Selectmen felt that parking should not affect the opening of the café. He felt it was impractical for the board to arbitrarily tell a business they can’t operate because of a lack of parking.

· Mr. Veld noted that the prior owners did not get a waiver for parking and thus it was an issue. The Vazzanas did get a waiver and he felt that the ZBA didn’t need to address it further.

· Mr. Mykland stated that the Village has communal shared parking and there is adequate parking for the businesses. He felt this issue had been addressed before and that this was a consensus opinion of the ZBA.

· Mr. Rowan offered that town counsel has been consulted on the matter. He further noted the history of the property: in the 1980s there was no ZO that dealt with parking; in the 1990s a variance, which stays with the property, was granted for parking; the issue of parking did not come before the ZBA when the Papps owned the property.

· Mrs. Shambaugh relayed that town counsel had provided a verbal opinion: ZO 150-18 refers an applicant to the Site Plan Review regulations for parking requirements and, in this case, the PB waived those requirements. Therefore a variance is not needed.

Mr. Gaisser stated that he doesn’t need to agree with town counsel but case law was quite clear that the special exception could not be granted if it violated the ZO. However, in light of the variance from the parking requirements from the 1990s, he is fine with the application as is.

There were no comments from abutters or the public. The public hearing was closed on a motion by Mr. Mykland, with a second by Mr. Veld.

Deliberation & Vote: The board members felt the application was fine as presented, with Mr. Veld stating that the integrity of the application needed to be maintained. Mr. Shambaugh said that if anything in the operation of the business changed from what has been presented, the applicants would need to reapply to the ZBA. Mr. Mykland noted that the property has been a storefront since the 1830s.
Mr. Veld moved, seconded by Mr. Mykland, to grant the Special Exception for property owned by Nicholas & Elaine Vazzana located at 25 Main Street, Tax Map U2 Lot 7, to operate a café, as presented. Mr. Shambaugh requested consideration to make the approval conditional upon receipt of Sewer Commission approval for operation. Mr. Veld and Mr. Mykland agreed to amend the motion. Motion passed unanimously.

Mr. Shambaugh explained to the applicant that there is a 30 day appeal period.
Board Business:

Election of Officers: The Board agreed to wait for election until all five board members were present. Mr. Gaisser noted his intention to vote against a nomination for Mr. Shambaugh as Chair, if that arose, because of his perception of the ‘Ben & Wendy Show.’ Mr. Shambaugh stated that Mr. Gaisser can vote as he chooses.
There being no further business, the meeting was adjourned at 7:58 P.M. on a motion by Mr. Gaisser, with a second by Mr. Mykland.
Respectfully submitted,

Wendy J. Shambaugh, 
Land Use Administrative Assistant

Minutes Approved: not yet approved
Corrections: 

April 14, 2016
Sandwich Zoning Board of Adjustment
Page 1 of 3
Minutes Approved: not yet approved

