Town of Sandwich
Zoning Board of Adjustment
APPROVED Minutes: March 10, 2016
Members Present: Jim Gaisser, Jim Mykland, Ben Shambaugh, Peter Van Winkle, and Rich Veld
Members Absent: 

Public Present: Steve Olafsen, Joan Cook, Chip Kimball, Susan Bryant Kimball, Jon Greenawalt Sr., Mark Lazazzera – Thomas Well Company
Mr. Shambaugh called the meeting to order at 7:00 P.M. 
Approval of Minutes: Mr. Gaisser moved, seconded by Mr. Van Winkle to approve the minutes of November 12, 2015 as presented. Motion passed.
New Applications: 
Case #2016-001: W. Brewster Lee & Victoria West

Request for Variance for property owned by W Brewster Lee & Victoria West, located at 468 Diamond Ledge Road, Tax Map R18 Lot 2D, Rural Residential District. Applicant proposes construction requiring a variance from Zoning Ordinance Section 150-13 C (1), road setback.

It appeared that all relevant information appeared to be contained in the appeal application, all fees have been paid, and abutters have been noticed. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the appeal as complete for consideration and to open the public hearing.
Mr. Olafsen, agent for the applicants, explained that the previous structure was removed eight years ago and the existing dwelling was built on the previous footprint. He also explained that the proposed structure is to be built on the old footprint for the following reasons: to avoid the footprint of the swimming pool which was in the area behind the proposed structure and due to soft ground would require deeper foundations; to not obstruct the view area from the existing dwelling; and to use the same driveway. He noted that the applicants had expressed some confusion in that they thought they would be able to use the old footprint at any time for building an addition. It was clarified that the use of an grandfathered footprint lapses after one year per the zoning ordinance and any proposed structure after that would be treated as a new, stand-alone structure.
Mr. Mykland noted that it appeared that that the proposed structure is in the floodplain. Mr. Olafsen agreed, stating that any construction would be built accordingly with taller foundations. Mr. Shambaugh read the statutory language for criterion #5, hardship, and the guidance for ZBAs in the OEP Handbook. In response, Mr. Olafsen noted that moving the structure behind the road setback would put it closer to the river and more into the floodplain area.

Mrs. Cook, abutter to the project, had no comments. There being no further questions or comments, the public hearing was closed on a motion by Mr. Mykland, with a second by Mr. Gaisser. Mr. Shambaugh explained that all five members were voting members and the board will enter deliberation without further comments from the public.

Mr. Veld and Mr. Gaisser felt that although the other criteria were met, with the possible exception of meeting the spirit of the ordinance, the hardship criterion was not met as both felt that there were alternative locations that would not require a variance. Mr. Van Winkle stated that he was more worried about the location of the river and the floodplain area than he was about the closeness to the road. He felt that the floodplain land behind the proposed construction area could meet the definition of a unique characteristic of the land that could allow the variance to be granted. Mr. Mykland did not have any overall objections to the plan.
The board understood that the footprint of the prior structure was not pertinent to the discussion and that they were not to redesign the project. Mr. Shambaugh noted, however, that the board needed to decide if there were any reasonable locations for the project that would not need a variance. All of the written guidance cautions against granting a variance because it’s what the applicant desires but rather to decide that it is a reasonable project and the applicant cannot complete the project any other way. He also mentioned that if a proposed structure was not attached to the dwelling, it would meet the forty foot setback for an accessory structure in the proposed location. 
It was agreed that criteria #1, #3, and #4 were met. Mr. Veld felt #2 (substantial justice) was not met because the ordinance does not allow it, and Mr. Gaisser felt #2 was not met because the possibility of backing out onto a public road could be considered a safety issue. Mr. Mykland disagreed. 
Vote: Mr. Shambaugh called for a vote of all those in favor of granting the variance: Gaisser – no; Mykland – abstained; Shambaugh – no; Van Winkle – no; Veld – no. The variance request is denied. Mr. Van Winkle explained that the safety factor of the road was a deciding factor in his vote.
Mr. Shambaugh explained to the applicant that there is a 30 day appeal period.
Case #2016-002: Jon J Greenawalt Sr.

Request for Variance for property owned by Jon L Greenawalt Sr, located at 275 Bearcamp Pond Road, Tax Map R2 Lot 13, Rural Residential & Shoreland Districts. Applicant proposes construction of a well requiring a variance from Zoning Ordinance Section 150-13 B, well radius setback.
Mr. Shambaugh noted that the denial for the well permit application had been received in the file; it was mentioned that the remaining fees had been overpaid by $16. Mr. Gaisser moved, seconded by Mr. Van Winkle, to accept the appeal as complete for consideration and to open the public hearing.

Mr. Greenawalt explained that he has been drawing water from the Bearcamp River since 1945 and using a dug well for drinking water. He would like to install an artesian well in a location that is farther away from the river and the septic system. Moving the location further away from the road, 125’ to the north, would require the removal of large pine trees and significant boulders at an increased cost. A 1945 survey was provided which had the property boundaries but did not have any structures located on it; Mr. Greenawalt pointed out the approximate locations of the existing structures and proposed well location. Mr. Lazazzera explained that the proposed location would require a NH DES waiver for a non-conforming location and contamination issues. He noted that the construction of the well lining and grouting generally precludes any contamination from salt or other materials. Mr. Greenawalt provided photographs showing the location of the buildings and the pine trees.
Ms. Bryant Kimball, representing the Bryant family who are abutters to the project, stated that she is sympathetic to the project and had no issues with the proposed location. She noted that her family maintains the Bearcamp Dam using a backhoe, and occasionally dumping materials near the dam, with access across the Greenawalt property. Moving the well location further north would impede this access. In addition, moving the well location further north would be closer to the Bryant property and their well.

There being no further comments from the public, the hearing was closed on a motion by Mr. Veld with a second by Mr. Gaisser.

Deliberation: Mr. Mykland expressed surprise that the board did not require more than a hand drawn map of the project and a 1945 boundary survey, stating that the board generally is quite strict about requiring more specific documents for every application. He noted that he has no opposition to the project. Mr. Gaisser and Mr. Veld had no objections to the proposed project, stating that it seemed appropriate and the neighbors were in favor. Mr. Van Winkle said he had no issues with it although the variance request is greater in this application than in the prior application. Mr. Shambaugh noted his sympathy in response to Mr. Mykland’s comment relative to documentation, but felt that a well requires less documentation than a primary structure. The board was in general agreement that all five criteria had been met, although Mr. Shambaugh felt that the hardship criterion had not been met, due to the amount of disturbance to the property if the location were further north. There was brief discussion of moving the well location more towards the house, but it was generally felt that the proposed location was sufficient. 

Vote: Mr. Shambaugh called for a vote of all those in favor of granting the variance: Gaisser – yes; Mykland – yes; Shambaugh – no; Van Winkle – yes; Veld – yes. The variance request is granted.

Mr. Shambaugh explained to the applicant that there is a 30 day appeal period and the applicant proceeds at his own risk in that time period.

Board Business:

Membership: Mr. Shambaugh and Mr. Van Winkle expressed their willingness to accept re-appointment for another term. A letter will be sent to the Board of Selectmen to that effect. The Board reviewed the draft letter by Mr. Mykland relative to seeking volunteers to serve on the ZBA. Everyone felt the letter was excellent. Mr. Shambaugh moved, seconded by Mr. Van Winkle, to authorize Mr. Mykland to send it to the Selectmen requesting that it be published on the town web site, in the newspaper, and on the Sandwich Board.
Porter Lawsuit: Mrs. Shambaugh very briefly reported on the hearing on awarding fees that she and Ms. Graham attended. Mr. Shambaugh mentioned that his original paragraph relative to the lawsuit in the ZBA town report was censored by the Selectmen and language for the town report was provided by town counsel.
There being no further business, the meeting was adjourned at 8:55 P.M. on a motion by Mr. Gaisser, with a second by Mr. Van Winkle.
Respectfully submitted,

Wendy J. Shambaugh, Secretary

Minutes Approved: not yet approved
Corrections: 
1. Name correction

2. He also mentioned that if a proposed structure was not attached to the dwelling, it would meet the forty foot setback from the center line of the road for an accessory structure in the proposed location. 
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