Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: November 12, 2015
Members Present: Jim Gaisser, Jim Mykland, Ben Shambaugh, Peter Van Winkle, and Rich Veld
Members Absent: 

Public Present: Julia & Lansing Fair, Steve Olafsen
Mr. Shambaugh called the meeting to order at 7:00 P.M. 
Approval of Minutes: Mr. Van Winkle moved, seconded by Mr. Veld to approve the minutes of October 8, 2015, 2015 as presented. Motion passed.
Mr. Shambaugh noted that there are three appeals related to the same property. He suggested that each appeal be reviewed separately for completeness and, upon acceptance for consideration, open a public hearing on all three appeals concurrently. After closing the public hearing, the Board will deliberate separately on each appeal. The Board agreed to the process.
New Applications: 
Case #2015-007: Peerface Cove LLC

Request for Special Exception for property owned by Peerface Cove LLC, located at 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts. Applicant seeks expansion of the existing structure pursuant to Zoning Ordinance Section 150-102 F (2).

Mr. Shambaugh felt that all relevant information appears to be contained in the appeal application, all fees have been paid, and abutters have been noticed. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the appeal as complete for consideration. It was clarified that a letter of denial from the Compliance Officer for expansion of the existing structure was in the file. Motion passed unanimously.

Case #2015-008: Peerface Cove LLC

Request for Variance for property owned by Peerface Cove LLC, located at 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts. Applicant seeks expansion of the existing structure requiring a variance from Zoning Ordinance Section 150-13 C (1), road setback.

Again, Mr. Shambaugh felt that all relevant information appears to be contained in the appeal application, all fees have been paid, and abutters have been noticed. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the appeal as complete for consideration. It was clarified that a letter of denial from the Compliance Officer for an expansion which would violate the road setback of the proposed addition was in the file. Motion passed unanimously.
Case #2015-009: Peerface Cove LLC

Request for Variance for property owned by Peerface Cove LLC, located at 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts. Applicant seeks to locate a septic system requiring variances from Zoning Ordinance Section 150-13 A (1), setbacks from lake and wetlands.

As with the above appeals, all relevant materials have been received, fees have been paid, and abutters have been noticed. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the appeal as complete for consideration. Motion passed unanimously.
The public hearing for Cases #2015-007, #2015-008, and #2015-009 was opened on a motion by Mr. Van Winkle, with a second by Mr. Mykland. Motion passed unanimously.

Copies of the Building Permit Denial were distributed by Mrs. Fair. Mr. Shambaugh suggested reviewing the variances before the special exception, since granting a special exception cannot involve building construction which would require variances without prior approval.

Mr. Fair explained that the addition towards the rear, or road side, of the property includes changing a bedroom into a dining room, moving the master bedroom more to the east of the main building, enlarging the kitchen by 12 ½ square feet to move the oven to a safer location, and to build a set of stairs to the loft to replace the existing ladder. He noted that the expansion is less than 300 square feet.

Mr. Olafsen explained that the existing septic tank is twenty years old and is within the existing building. Moving the tank to the proposed location will move it 25’ further away from the lake while meeting the state requirement of 50’. The existing septic lines and field are adequate and not in need of replacement at this time and the proposed new leach field, when needed, meets all setback requirements. Moving the tank closer to the road and further from the lake to meet town setbacks would put the tank approximately 14’ deep due to topography, which would be in the water table. The proposed location is more centrally located from the lake, road, and well, and allows the top of the tank to be 3’ – 4’ below the surface. The old metal tank located under the house will be replaced by a concrete tank using a pumping system with an alarm.

There was clarification that at the time of submission deadline, the plans submitted by Bollinger Associates were not stamped and dated with his title block. Subsequently, a stamped septic plan has been submitted which shows the well location. Mr. Olafsen explained that the well meets all setback requirements and a well permit has been approved by the Compliance Officer.

Mr. Shambaugh noted receipt of letters from abutters encouraging the Board to approve the appeals for the project. Mr. Olafsen stated that the original building was an ice house was built around 1918. Mr. Shambaugh noted that although not easy to calculate from the drawings submitted by Jessica Morton, the project appears to be less than the 50% expansion permitted in a ten year period per Zoning Ordinance 150-102 F.

There being no further questions or comments, the public hearing was closed on a motion by Mr. Shambaugh, with a second by Mr. Mykland. Mr. Shambaugh explained that all five members were voting members and the board will enter deliberation without further comments from the public.

Case #2015-007: It was clarified that the proposed location for the septic tank will be 51’ from the lake and from wetlands, where 125’ is required. Mr. Gaisser and Mr. Veld thought the proposed location was appropriate since it would replace a metal liner tank and be further from the lake. Mr. Van Winkle also felt it was an improvement, especially since the expansion would add a bedroom. The variance criteria was reviewed with board members agreeing that criteria 1 – 4 were met. They also agreed that it would be a hardship to place the tank in a location that would not require variances, as it would place the tank in the water table. Mr. Gaisser felt that requiring a property owner to keep the tank under a house constituted a hardship, and Mr. Shambaugh noted that the proposed location would be less non-conforming.
Mr. Mykland moved, seconded by Mr. Veld, to grant the variances to locate a septic tank on property owned by Peerface Cove LLC, 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts, 51’ from the lake and wetlands where 125’ is required, a variance of 74’ per the plans by Bollinger Associates. Motion passed unanimously.

Case #2015-008: Board members agreed that expanding the existing building towards the lake is not permitted, leaving expansion towards the road as the only option. Mr. Gaisser noted that the neighbors are in favor of the project. The variance criteria was reviewed with board members noting that Jimmy Point Road is a private road with little traffic, the proposed construction is towards the east and west filling in the existing building, and there is marginal public impact. The project also allows for resolution of safety issues within the structure.

Mr. Mykland moved, seconded by Mr. Veld, to grant the variances to an expansion of the existing structure on property owned by Peerface Cove LLC, 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts, approximately 50’ from the center line of the road where 75’ is required, a variance of 25’. Motion passed unanimously.

Case #2015-009: Mr. Shambaugh read the relevant zoning ordinance criteria for a special exception contained within ZO 150-102 A. He stated that the request is for an expansion slightly less than 50% of the existing structure. The last expansion was a little more than ten years prior. Although not discussed during the public hearing, the drawings indicate that the roofline of the addition will not increase in height, and the Compliance Officer will monitor the construction. The requirement to meet all other setbacks in order to grant a special exception has been met by the approval of the variance requests from lake, wetlands, and road setbacks. Mr. Mykland noted that there will not be a significant impact on the lake by granting this appeal. Mr. Shambaugh stated that although it is not specifically stated in the zoning ordinance, granting a variance is a specific relief requiring a high threshold of review while a special exception is a right which must be granted if the criteria within the zoning ordinance are met.
Mr. Gaisser moved, seconded by Mr. Van Winkle, to grant the special exception for expansion of a non-conforming structure on property owned by Peerface Cove LLC, 94 Jimmy Point Road, Tax Map R21 Lot 39, Rural Residential and Shoreland Overlay Districts as presented in the appeal dated 10/21/15. Motion passed unanimously.

Mr. Shambaugh explained to the applicants that there is a 30 day appeal period and they proceed at their own risk during that time frame.

Board Business:

Application assistance: Mrs. Shambaugh related that reviewing appeal applications and working with applicants is taking an average of 1 – 2 hours due to incomplete documents and applicants not adequately reviewing the application instructions. After general discussion, the board agreed that after a review of the documents, a written list of deficiencies should be reviewed with the applicant at a minimum. Mrs. Shambaugh was instructed to use her judgment as to how much further time should be afforded an applicant with Mr. Mykland stating that it is incumbent on the board and staff to assist an applicant through the process. Other members felt that the applicant should bear the responsibility of reading the application instructions and providing everything necessary with minimum assistance.
Porter Lawsuit: Per Attorney Mitchell’s request that interested parties be informed, Mrs. Shambaugh gave a brief report on the status of the lawsuit.

· The Motion for Reconsideration by the Town of the Superior Court’s decision has been denied.

· A request for the Court to order mediation between the parties was denied.

· Clarification of the Court decision in a specific area was granted as follows: the decisions by the BOS and ZBA were invalidated, not reversed; the Court did not decide on the merits of the arguments before those boards; the issue of whether to initiate enforcement proceedings is back before the BOS; and the issue of whether the ZBA has jurisdiction over the appeal is back before the ZBA.

· Remedial training in the Right-to-Know law was ordered by the Court and both parties were to provide recommendations to meet that order with a final decision by the Court. The town recommended a two hour training session given by NHMA; the plaintiffs recommended a series of training sessions over 12 months attended by the BOS, ZBA, PB, and all town staff to be conducted by attorneys other than those at NHMA. The Court ruled that the BOS, ZBA, and town staff must attend the proposed NHMA two hour training session and a one day, 6-8 hour, training session given by a private attorney within the next six months.

· ‘Reasonable’ fees were awarded to the plaintiffs and they were required to provide documentation to support their request. Their Motion for Attorney Fees and Taxation of  Costs is $186,916.50 for attorney fees and $9,853.92 for costs. Town Counsel is preparing an objection to the Motion.

· The Selectmen have hired Attorney Russ Hilliard to assist Mitchell Group in an appeal to the Supreme Court of the Court ruling.

There being no further business, the meeting was adjourned at 8:34 P.M. on a motion by Mr. Van Winkle, with a second by Mr. Gaisser.
Respectfully submitted,

Wendy J. Huff, Secretary

Minutes Approved: not yet approved
Corrections: 
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