Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: November 13, 2014
Members Present: Jim Gaisser, Jim Mykland, Blair Newcomb, Ben Shambaugh, Peter Van Winkle, and Rich Veld
Public Present: Walter Mitchell Esq. – Town Counsel, Rachel Hampe Esq., Bud Martin – Selectman, Susan Bryant Kimball, Regina Nadeau Esq., Boone & Maggie Porter, Mike Yeager - Selectman, Catherine Graham, Gunnar Berg, Jennifer Martel, Lee Quimby, William & Lisa Aulet, Tim Miner
Mr. Shambaugh called the meeting to order at 7:05 P.M. 
Approval of Minutes: Mr. Mykland moved, seconded by Mr. Van Winkle to approve the minutes of September 11, 2014 as presented. Motion passed.

Mr. Shambaugh introduced the Zoning Board members and Mr. Mitchell and asked those in attendance to introduce themselves. He noted that the meeting was being recorded by Atty. Hampe. Mr. Shambaugh explained the roll of the Zoning Board for the public:

· The Zoning Board of Adjustment (ZBA) is a quasi-judicial board.

· There are four types of appeals: variance, equitable waiver, special exception, and appeal of an administrative decision.

· In addition, anyone aggrieved by a decision of the ZBA may appeal by submitting a Motion for Reconsideration.

· The four types of appeals are conducted within a public hearing in a duly noticed public meeting.

· Motions for Reconsideration are conducted under Board Business with no public input or comment.

· The ZBA conducts business pursuant to the ZBA Rules of Procedure, the State’s Revised Statutes Annotated (RSAs), and the Town of Sandwich Zoning Ordinance.

· ZBA members act as jurists and all discussions and deliberations are conducted within duly noticed public meetings.

· All submitted documents related to appeals are public documents although Board members may not discuss those documents or aspects of appeals outside of a publically noticed meeting.
Mr. Shambaugh stated that the ZBA business for this meeting included two Motions for Reconsideration of decisions made on August 14, 2014 and September 11, 2014 and a Motion to Recuse and Disqualify the entire ZBA. He noted receipt of eighteen submissions to the ZBA relative to these appeals: thirteen from the Porters and five from the Aulets. In addition, a Right-to-Know request has been made by the Porters resulting in submission to the Porters’ attorneys of over two hundred pages to date. The ZBA will discuss the recusal motion which is an individual decision by each member.

Mr. Shambaugh explained that an appeal of Administrative Decision by the Board of Selectmen (BOS) to issue a building permit to the Aulets on May 12, 2014 was submitted by the Porters. The ZBA denied the appeal (Case #2014-03) on August 14, 2014, determining that is was not timely received, therefore not within the ZBA jurisdiction. The Rules of Procedure require filing within thirty days and the appeal was received fifty-eight days after the issuance of the Aulets’ building permit. The Porters submitted a second appeal of an Administrative Decision made by the BOS at a Selectmen’s meeting on July 21, 2014. The ZBA denied the appeal (Case # 2014-07) on September 11, 2014 having determined that the BOS did not make a decision that was an interpretation of the Sandwich Zoning Ordinance, and therefore not within the ZBA jurisdiction. The Porters submitted Motions for Reconsideration for both appeals (Case #s 2014-08 & 2014-09) which were scheduled for ZBA discussion on October 9, 2014. However, additional information was submitted just prior to that meeting and all parties agreed that further time was needed to review the documents. The 10/09/14 meeting was cancelled upon the Porters waiving the requirement for the ZBA to consider their Motions for Reconsideration with thirty days of receipt.
The ZBA review criteria for Motions for Reconsideration include determining that a technical error by the ZBA has been made or receipt of new information that could have affected a decision. Mr. Shambaugh stated that there would be no discussion of the merits of the appeals or the votes on those appeals. If a Motion for Reconsideration is granted, a new hearing will be scheduled and duly noticed and all materials submitted will be reconsidered. If a Motion for Reconsideration is denied, the applicant may appeal to Superior Court within thirty days of a decision. Mr. Shambaugh again noted that there will be no public comment or input during the discussion of the three Motions before the ZBA.
Mr. Mitchell, noting that the matters before the ZBA are complicated, cited receipt of a Motion for recusal of the ZBA with an objection to the Motion by the Aulets, a Motion to Supplement with an objection to the Supplement by the Aulets, and two Motions for Reconsideration with objections to both Motions by the Aulets. He advised that the Motion for recusal should be individual decisions by each board member. He requested that the ZBA discuss the claim by the Porters that it is inappropriate for the current members to hear the appeals because of a bias or impartiality to the matter and then that the Chair should poll each member for their decision.

Mr. Shambaugh opened the discussion:

· Mr. Shambaugh distributed a document detailing a chain of emails which Mr. Mitchell noted would become part of the record. Mr. Shambaugh stated that the Porters claim these emails prejudiced the ZBA against the Porters. However, Mr. Shambaugh noted that a critical first email was not included in the chain of emails submitted by the Porters. He also noted that the Porters have submitted this email chain as new information but the email string started on July 1, 2014, therefore was available for submission to the ZBA, and was in fact in hand for both appeals of an Administrative Decision. Mr. Shambaugh read the first email in the chain from BOS Administrative Assistant Catherine Graham to Land Use Administrative Assistant Wendy Huff stating that Mr. Porter was angry over a decision by the BOS and was planning on distributing packets of information to the ZBA, PB, and BOS. Ms. Huff then emailed Chairman Shambaugh, ZBA, and Chairman Tim Miner, PB, alerting them to the matter. Mr. Shambaugh requested Ms. Graham to email the ZBA since he did not have access to a ZBA contact list, and due to his concern that individual members might receive information that could influence a future appeal. He noted that information submitted to the Town Office is put in a ZBA in-box which could be read by any ZBA member. Mr. Shambaugh felt he acted appropriately to ensure that ZBA members wouldn’t prejudice themselves.
· Mr. Van Winkle cited two criteria for member recusal – financial interest and indifference to a submitted project. He did not feel that there had been any information in the email chain that would be pro or con to an appeal. He noted that training sessions for ZBA members routinely advise against talking about appeals out of session and noted that no member responded to the email chain. He did not feel a need to recuse himself.
· Mr. Veld stated that he did not investigate the substance of the emails and does not need to recuse himself.

· Mr. Gaisser stated he would not recuse himself and did not feel that any other board member should.

· Mr. Mykland noted that he was unaware of the first email and did not feel he should recuse himself.

· Ms. Newcomb stated she did not feel the emails were directly related to an appeal.

Mr. Mitchell noted that the second claim in the Motion to Recuse and Disqualify about advice to the ZBA under Attorney / Client privilege related to the second Motion for Reconsideration and should be discussed at that time.

Mr. Shambaugh explained that emails are routinely sent to ZBA members relative to meeting schedules and attendance, draft minutes, and other clerical matters as one-way emails. He stated that the ZBA is well aware of the need to avoid two-way discussion of appeals, and noted that in the referenced email chain, Mr. Porter responded three times while the ZBA did not engage with him. His emails to the ZBA are for dissemination of information and to enforce the Rules of Procedure and stated he believed the ZBA operates under the highest standard of integrity. Mr. Mykland also noted that in his ten years on the ZBA, Mr. Mitchell advises the ZBA but never makes decisions for the ZBA.

It was duly noted that each ZBA member would not recuse him/herself.

Ms. Hampe stated that the Porters have a pending motion and wanted a document included in the minutes. She repeatedly made attempts to be heard with Mr. Shambaugh reminding her that no public input would be received. It was finally clarified that the chain of emails had been made part of the record, but Ms. Hampe had not previously heard that statement.
Board Business:
Case #2014-08: Motion for Reconsideration of Appeal #2014-003 for H. Boone Porter III and Margaret C. Porter

Mr. Mitchell noted that although the Motion to Supplement by the Porters refers to both Motions for Reconsideration, it really applies to the second Motion only. He advised the ZBA that the preliminary issue for consideration was whether Case # 2014-03 was timely filed and whether there is anything in the Motion that changes the original decision which would result in granting a rehearing. Mr. Mitchell provided draft language for consideration by the ZBA for a written denial if the ZBA determines that there is no new information would result in a change to the original decision.

Ms. Newcomb recused herself and sat in the audience as she did not sit on the original appeal. Voting members: Gaisser, Mykland, Shambaugh, Van Winkle, and Veld
Mr. Shambaugh read the August 14, 2014 Notice of Decision for Case #2014-03. He polled the ZBA to determine if any member felt that there had been a technical error or that new information had been received. Mr. Mykland stated that it was clear the appeal had been filed fifty-eight days after the BOS decision. Mr. Gaisser did not feel that any new information had been received and that there were no procedural errors. Mr. Veld did not feel the ZBA made any mistakes. Mr. Van Winkle briefly noted the need to have set deadlines for all parties and that there was no new information or technical errors.

Given that the members seemed inclined to deny the motion, Mr. Mitchell then read the suggested Notice of Decision for denial of the Motion for Reconsideration. He emphasized that the wording needs to be edited as needed and adopted by the ZBA as their document. After brief discussion, Mr. Mykland moved, seconded by Mr. Gaisser, to adopt the language of the Denial for Motion for Reconsideration of Case #2014-03 as written. Vote: Gaisser – yes; Mykland – yes; Shambaugh – yes; Van Winkle – yes; Veld – yes. Motion passes unanimously. 

Ms. Newcomb rejoined the Board. 
Case #2014-09: Motion for Reconsideration of Appeal #2014-007 for H. Boone Porter III and Margaret C. Porter

Referring to the Motion to Supplement by the Porters and the Objection to the Motion to Supplement by the Aulets, Mr. Mitchell advised that the content included a transcript of an audio tape of the BOS meeting of July 21, 2014 discovered by the Porters after submission of their appeal. The information provided in the Supplement should be considered in the ZBA discussion.
Mr. Veld recused himself and sat in the audience as he had not been present at the September 11, 2014 meeting. Voting members: Gaisser, Mykland, Newcomb, Shambaugh, and Van Winkle
Mr. Shambaugh distributed a log of all the submissions that have been received by the ZBA related to the Porter cases; it will become part of the record.

Mr. Mitchell explained that the ZBA decision of 09/11/14 on Case #2014-07 was that the BOS did not make a decision that was based on the Sandwich Zoning Ordinance. The Motion to Supplement includes a transcript of the BOS meeting which may still leave some ambiguity as to whether a decision was made. He suggested that if the ZBA was inclined to grant a rehearing, the BOS could be queried as to what, if any, decision was made at that meeting. Mr. Van Winkle questioned whether the ZBA was obligated to make that determination, suggesting that it should be the Porters obligation. Mr. Mitchell noted that although it might not be an obligation, the ZBA might want the BOS action, if any, to be clarified. Mr. Mitchell clarified that discussion with the BOS could only take place within a rehearing, if the ZBA decides to grant the Motion for Reconsideration.
Mr. Shambaugh expressed concern that although it substantively makes sense, a rehearing could result in more submissions by the Porters resulting in a very different case than the original appeal. It was his opinion that the minutes and transcript of the BOS meeting indicate confirmation of a building permit being issued and nothing else. Mr. Mitchell stated that the original Notice of Decision was a jurisdictional matter and a rehearing could determine if that decision was correct. A rehearing would be on that issue only and not on the merits of the Porters appeal, unless the ZBA determined that the BOS had made a decision based on the Zoning Ordinance. Upon that decision, a new hearing would be scheduled at which time the merits of the appeal would be heard. Mr. Shambaugh again expressed concern that he felt if the BOS appeared in a rehearing and restated their original decision to issue a building permit, the Porters could then appeal that decision and start a similar new appeal.
Mr. Gaisser indicated that he was inclined to grant a rehearing based on the transcript which he felt was new information that was not available at the time of the September 11, 2014 hearing. He did not feel the merits of the case should be heard at a rehearing. Mr. Van Winkle did not feel any new information was provided by the transcript that differed from the minutes of the BOS meeting. Mr. Mitchell again clarified that if a rehearing is granted there may be a discussion of the merits of the Porters appeal.
Mr. Gaisser again indicated his preference to hear from the BOS as it is difficult to determine what the BOS meant from the minutes and transcript. Mr. Shambaugh noted that in his many years of service on Town Boards, decisions are made by a motion, second, and vote on a matter. He did not feel either the minutes or transcript indicated that a decision had been made. Mr. Mykland agreed, stating that he felt there was no discussion, conclusion, or vote that was appealable to the ZBA. Ms. Newcomb felt the transcript provided more ambiguity but no new information.

There was further brief discussion as to whether the transcript provided definitive language showing that a BOS decision had been made. Mr. Mitchell stated that the ZBA has three choices: (1) deny the Motion for Reconsideration; (2) Grant a rehearing if the ZBA is convinced a decision was made by the BOS with a base in the Zoning Ordinance; and (3) grant a rehearing if the ZBA is uncertain whether the BOS made a decision which could be discussed and clarified in a rehearing. Mr. Gaisser noted that these cases have been difficult and taxing on the ZBA but felt a rehearing would be just. Mr. Shambaugh raised the question of the receipt by the Porters of an Attorney / Client privileged document from Mr. Mitchell. Mr. Mitchell noted that if the ZBA denies the Motion for Reconsideration that matter would be an appellate discussion and decision. Mr. Mitchell confirmed that if the ZBA is uncertain whether the BOS made a decision, a rehearing could be granted. The draft decision provided by Mr. Mitchell should be considered and discussed by the ZBA only if the ZBA votes to deny the Motion for Reconsideration.
Mr. Mykland moved, seconded by Mr. Van Winkle, to deny the Motion for Reconsideration of Case #2014-07 as there was no new information that would change the original decision. Mr. Gaisser requested that the Chair vote last. Vote: Van Winkle – yes; Gaisser – no; Mykland – yes; Newcomb – no; Shambaugh – yes. Motion carries three to two.

Mr. Mitchell read the draft Notice of Decision for the ZBA to consider. He explained that this draft decision was sent to the ZBA Chair with instructions that the ZBA first needed to determine whether to grant or deny the Porters Motion. The ZBA then needed to discuss the language and edit it as needed to ensure that they agreed with the final language.

Mr. Shambaugh moved, seconded by Mr. Mykland to adopt the language of the Denial for Motion for Reconsideration for Case #201-07 as written. Brief discussion noted that the language was written prior to the receipt of the transcript of the BOS meeting. Mr. Van Winkle felt the transcript offered nothing different from the minutes of that meeting. Vote: Gaisser – no; Mykland – yes; Newcomb – yes; Shambaugh – yes; Van Winkle – yes; Motion carries four to one.
There being no further business, the meeting was adjourned at 8:40 P.M. 
Respectfully submitted,

Wendy J. Huff, Secretary
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