Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: September 11, 2014
Members Present: Jim Gaisser, Jim Mykland, Blair Newcomb, Ben Shambaugh, and Peter Van Winkle
Members Absent: Rich Veld

Public Present: Bud Martin – Selectman, Chip Kimball, Susan Bryant Kimball, Carl McNall, Regina Nadeau Esq., Boone & Maggie Porter, Mike Yeager - Selectman, Fred Lavigne, Cici & David White, Mallory Hathaway, Robin Dustin, Dick Devens, Bill Hoffmann, Katherine Clark, Cynthia Barnes
Mr. Shambaugh called the meeting to order at 7:00 P.M. Ms. Newcomb was raised to voting status.
Approval of Minutes: Mr. Mykland moved, seconded by Mr. Gaisser to approve the minutes of August 14, 2014 as presented. Motion passed.

New Applications: 
Case #2014-007: H. Boone Porter III Rev. Trust & Margaret C. Porter Rev. Trust, HB & MC Porter, Trustees

Request for Appeal of an Administrative Decision relative to property owned by William K. & Elizabeth W. Aulet, located at Squam Lake Road, Tax Map R20 Lot 9, in the Rural Residential & Shoreland Districts. Applicant seeks to appeal a decision of the Board of Selectmen declining to hold a public hearing to hear discussion relative to the issuance of a building permit to the Aulets for construction of a storage shed.

Mr. Shambaugh noted that the decision being appealed occurred on July 21, 2014 and the appeal was submitted on August 19, 2014 in a timely manner. The abutters and the public have been noticed and all fees have been received. The application packet also contains a Motion to Dismiss by Atty Nadeau for the Aulets and an Opposition to the Motion to Dismiss from the Porters. Mr. Porter was permitted to note a clerical error in his Opposition to the Motion to Dismiss: 2nd page, 8th paragraph, RSA reference should be RSA 676:5 II (b). 
Mr. Shambaugh stated that the documents before the Board contain much substance relative to the merits of the appeal, but the Board first needs to decide if the Board has jurisdiction to hear the appeal. He announced that until jurisdiction is established, there would be no public comments. He offered the following:
· RSA 676:5 provides the authority for the Board to hear appeals concerning decisions of an administrative officer of the town. In particular, Mr. Shambaugh read section II (b) as follows: A ‘decision of the administrative officer’ includes any decision involving construction, interpretation or application of the terms of the ordinance. It does not include a discretionary decision to commence formal or informal enforcement proceedings, but does include any construction, interpretation or application of the terms of the ordinance which is implicated in such enforcement proceedings.

· The language on the application form describing the appeal sought by the Porters states: Applicants requested the Sandwich Board of Selectmen to conduct a public hearing…On July 21, 2014, the Selectmen announced they were denying the applicants’ request.

· Mr. Shambaugh stated that he could find no reference to a requirement to hold a public hearing within the Zoning Ordinance, and thus the Board did not have jurisdiction to hear this appeal.
Mr. Gaisser stated that he felt that ZO 150-99 provided the authority for the Porters to request a public hearing and read the ordinance: §150-99 Enforcement. A. In case of violation of these regulations, the Selectmen of the Town of Sandwich shall institute appropriate action or proceedings to prevent, restrain, abate, or correct such unlawful action. He suggested that because the Porters requested a public hearing which was denied, the Porters have the right to an appeal and have taken the appropriate action. He further suggested that the Selectmen had held a public hearing on a building permit matter on Upper Road. When asked if it was a noticed public hearing, Mr. Gaisser stated that he did not know and had not been in attendance at that Selectmen meeting. 
Mr. Van Winkle stated that the language used in the Porters appeal is very specific to a denial of a request to hold a public hearing and did not feel that the Zoning Ordinance contained a requirement for the Selectmen to hold public hearings. Mr. Mykland and Ms. Newcomb agreed, noting that the Selectmen are not required to convene a public hearing.

Mr. Gaisser felt that 150-99 could be interpreted to mean that the Aulets may be in violation of the ordinance and that the Selectmen denied a request to hold a public hearing to determine if the permit was consistent with the use of the permit. He felt that the Porters have a right to be heard on the matter. Mr. Shambaugh again noted the words of RSA 676:5 II (b), “the construction, interpretation or application of the terms of the ordinance” and that there must be language in the ZO that can be appealed which is not tied to enforcement proceedings.

Mr. Shambaugh moved, seconded by Mr. Mykland, that the Zoning Board of Adjustment does not have jurisdiction in this matter because the Board of Selectmen’s decision to not hold a public hearing was not intrinsic to specific terms of the ordinance. Vote: Gaisser – no; Mykland – yes; Newcomb – yes; Shambaugh – yes; Van Winkle – yes. Motion passes. Mr. Shambaugh noted that the applicants have 30 days within which to appeal the decision. Mr. Porter asked to address the Board; Mr. Shambaugh stated that no further discussion will be held on this matter within the appeal period.
Board Business: 
Legal Advice: There was brief discussion of how and when legal documents are disseminated to both the board and the public.

Appeal Period: Mr. Gaisser had requested the Chair to initiate discussion of a possible clarification amendment to the ZO on language relative to appeal periods. Mr. Shambaugh noted that the appeal decided last month relative to that issue was still within the 30 day appeal period and discussion should be deferred to a later date.
Mr. Gaisser suggested consideration for setting meetings at an earlier time, but several members are not able to do so. The meetings will continue at 7:00.

The Board briefly reviewed the expenditures to date of the 2014 budget. Mr. Van Winkle moved, seconded by Mr. Shambaugh, to maintain the same budget figures for 2015. Motion was unanimously approved.

The meeting was adjourned at 7:53 P.M. on a motion by Mr. Gaisser and a second by Mr. Van Winkle.
Respectfully submitted,

Wendy J. Huff, Secretary
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