Town of Sandwich
Zoning Board of Adjustment
DRAFT Minutes: August 14, 2014
Members Present: Jim Gaisser, Jim Mykland, Blair Newcomb, Ben Shambaugh, Rich Veld, and Peter Van Winkle
Public Present: Walter Mitchell, Esq., Lucy & Martin Glenday, Boone & Maggie Porter, William & Elizabeth Aulet, Regina Nadeau, Esq., Mike Yeager, Peter Pohl, Lee Quimby, Chip & Susan Kimball, Carl McNall, Peter Schauer, Chip Bollinger, Bruce Gavarney
Mr. Shambaugh called the meeting to order at 7:00 P.M. 
Approval of Minutes: Mr. Van Winkle moved, seconded by Mr. Mykland to approve the minutes of June 12, 2014 as presented. Motion passed.

New Applications: 
Case #2014-003: H. Boone Porter III Rev. Trust & Margaret C. Porter Rev. Trust, HB & MC Porter, Trustees

Request for Appeal of an Administrative Decision relative to property owned by William K. & Elizabeth W. Aulet, located at Squam Lake Road, Tax Map R20 Lot 9, in the Rural Residential & Shoreland Districts. Applicant seeks to appeal a decision of the Board of Selectmen to issue a building permit to the Aulets for construction of a storage shed.
Mr. Shambaugh noted that the appeal was submitted on July 9, 2014 and that a building permit was issued by the Board of Selectmen to the Aulets on May 12, 2014. The abutters and the public have been noticed and fees have been received. There being no board member recusals, the voting members are: Gaisser, Mykland, Shambaugh, Van Winkle, and Veld. 
Mr. Shambaugh presented the following:

· Appeals per the Board’s Rules of Procedure must be submitted 30 days after the issuance of a decision by an Administrative Officer. This appeal was received 58 days after the issuance of the building permit by the Board of Selectmen.

· The State has given Zoning Boards jurisdiction to set an appeal period per RSA 676:5, I.

· The Office of Energy & Planning Zoning Board Handbook recommends that Zoning Boards specify a reasonable amount of time for submission of appeals. 

· A Land Use seminar by Attorneys Bates & Mitchell suggested that between 14 – 30 days is an appropriate amount of time for setting an appeal period.

· The Sandwich Zoning Ordinance, Section 150-98, sets 30 days as the appeal period for an adverse decision.

· The Sandwich Zoning Board, in their Rules of Procedure and on their Application Form, has established and reiterated an appeal period of 30 days.
Mr. Shambaugh stated that the Board will need to decide whether the application was filed in a timely manner and whether this appeal is within the jurisdiction of the Board prior to opening a public hearing on the merits of the appeal. Mr. Mitchell, attorney for the Board, added that although the Rules of Procedure offer a waiver provision, there is no waiver provision for the Zoning Ordinance Section 150-98 adopted by the voters. Therefore the Board has no authority to waiver the 30 day appeal period. He advised the Board to allow the applicant and the property owners to speak briefly to the issue.

Mr. Shambaugh stated that the Board would hear brief comments from each party and the comments would be strictly limited to addressing the timeliness issue of this appeal.

Mr. Porter stated that he had no way of knowing the extent of the construction within the 30 day appeal period and requested a waiver for the following reasons:

· He feels that the building being constructed is an accessory dwelling and not a storage shed and he could not reasonably determine that in the 30 day appeal period.

· The spirit and intent of an appeal is to provide a fair and equitable hearing.

· A dismissal of this appeal will not end the matter as he intends to file a second appeal based on a recent Board of Selectmen decision, so it would be expedient to hear the appeal now.

Ms. Nadeau, representing the Aulets presented as follows:

· The appeal period of 30 days provides a time frame for knowledge of a project. She provided a timeline of dates relative to discussions between the Aulets and the Porters about the proposed building project which she feels is clear evidence that the Porters knew the scope of the project.
· An appeal period is designed so that there is a set date for project applicants to know that their project cannot be challenged.

· She urged the Board to deny the application based on the Zoning Ordinance and because the waiver criteria in the Rules had not been met. She noted that although Mr. Porter cited health reasons for the delay in submission, he had hired an attorney prior to the appeal period deadline, showing that he was aware of the issues.

The Board began deliberation on the timeliness aspect of the appeal. It was clarified by town counsel that non-voting members may participate in public hearings but not in any deliberations by the Board. It was again noted that the Board cannot waive the Zoning Ordinance and that the appeal period for filing is 30 days. Mr. Mykland moved, seconded by Mr. Veld, to not accept the appeal filed by H. Boone Porter III Rev. Trust & Margaret C. Porter Rev. Trust for issuance of a building permit on May 12, 2014 to William & Elizabeth Aulet as it was not filed within the 30 day appeal period. Motion passed unanimously.
Case #2014-04: Peter S. Schauer for Charles & Kerrie A. Marzot

Request for Variances for property owned by Charles & Kerrie A Marzot, located at 317 Schoolhouse Road, Tax Map R11 Lot 30, in the Rural Residential District. Applicant seeks to replace a septic system, requiring variances from Section 150-13 A (1) of the Zoning Ordinance for setbacks from wetlands.
Mr. Shambaugh noted that the abutters and public had been noticed and all fees received. Mr. Mykland moved, seconded by Mr. Gaisser, to accept the appeal for consideration. Motion passed. Voting members: Gaisser, Mykland, Shambaugh, Van Winkle, and Veld. The public hearing was opened.

Mr. Schauer, representing the Marzots, explained that the existing septic system was constructed in the 1980s and is in failure. It was clarified that the first plan submitted to the Selectmen has been revised, requiring fewer variances. The property consists of 13 acres and Mr. Schauer provided a plat showing that to get to the rear of the lot would require pumping over 300’, and potentially across wetlands, to get to the area, but variances would be required in that area also as the setbacks to property lines and wetlands could not be met. The Marzots own property across the road which is quite wet. The well is also on a separate property. Mr. Schauer stated his understanding of the desire to protect the wetlands, but noted that on older lots created prior to zoning, it is often difficult to meet current zoning requirements. The proposed septic system meets the state setbacks and he noted that the state will not allow a holding tank option unless there is no other possibility on the property. The existing tank will be replaced with a new tank and the cesspool will be abandoned.

Mr. & Mrs. Glenday, abutters to the Marzots, stated they are not opposed to the proposed septic system, as it will improve a failed situation. They did, however, want to be assured that the septic system will not impact the stream going across their property as their well is not far from the stream. The Board acknowledged their concerns, noting that the Marzots options are limited and this is a good effort to correct the situation while protecting the groundwater.
Mr. Schauer reviewed the variance criteria, describing how he feels they have been met. The public hearing was closed.
Deliberation and Vote: Mr. Van Winkle commented on the proposed system, stating that it is his opinion from personal experience, that it is a good system designed to safeguard the groundwater. Mr. Mykland noted the extensive wetlands on the property. Mr. Gaisser and Mr. Veld noted that placing the system to the rear of the lot could result in lines freezing in the winter. Mr. Shambaugh stated he felt that Mr. Schauer had demonstrated that the proposed system meets the town requirements as best as possible, and that waiving the requirement to survey the entire property is reasonable.

Mr. Van Winkle moved, seconded by Mr. Mykland, to grant the waiver for submitting a survey and the variances as presented on the plat dated 2/6/14 for Charles & Kerrie A. Marzot, 317 Schoolhouse Road, Tax Map R11 Lot 30 as follows: (1) leachfield – placement 78.67 SE corner from wetlands, variance of 46.33; (2) leachfield – placement 98.2’  NE corner from wetlands, variance of 26.8’; (3) tank – placement 64.94’ SW corner from wetlands, variance of 60.06’; and (4) tank – placement 85.74 SE corner from wetlands, variance of 39.26’. Motion passed unanimously. 
Case #2014-05: Bruce A. Gavarny
Request for Variances for property located at 452 North Sandwich Road, Tax Map R9 Lot 47, in the Rural Residential District and the Flood Hazard Zone. Applicant seeks to replace a septic system requiring variances from Section 150-13 A (1) of the Zoning Ordinance for setbacks from wetlands and the high water mark of a river.

The abutters and public have been noticed and all fees have been received. Mr. Mykland moved, seconded by Mr. Gaisser, to accept the appeal for consideration. Motion passed. Voting members: Gaisser, Mykland, Shambaugh, Van Winkle, and Veld. The public hearing was opened.

Mr. Garvany explained that he bought the property 1 ½ years ago and the old camp has collapsed. He is requesting a waiver for a survey of the property as being too costly. Mr. Bollinger explained that it was a small lot of approximately 3 acres and the septic design showed the majority of the property. The proposed system meets the state setback requirements and will replace the existing system which is under the driveway and 30’ from Bearcamp River. Mr. Gavarny explained that although a site assessment of the septic system done at the time of purchase shows that the system is not in failure, he would like to construct the new system to improve the situation.
It was noted that the property is in the Flood Hazard Zone and the Zoning Ordinance contains a requirement for a sealed tank in that Zone, which is included in the design. FEMA has construction requirements for structures but not for septic system other than setbacks from the high water mark of a lake or stream. Mr. Bollinger felt this was the best location on the small lot for the system. Perimeter drains have been dug around the house. It was noted that there is a possibility that the driveway may slow down any potential leachfield failure.

Mr. Gavarny provided his responses to the variance criteria which he feels shows the criteria have been met. The public hearing was closed.

Deliberation and Vote: Mr. Mykland felt the design provided the best solution on a sub-standard lot to improve the situation. Mr. Shambaugh stated that the design meets the state requirements and noted that any flood plain requirements were under the jurisdiction of the Selectmen and the State. Mr. Mykland moved, seconded by Mr. Van Winkle, to grant the waiver for a survey and the variances as presented on the plan dated 7/2014 for Bruce A Gavarny, 452 North Sandwich Road, Tax Map R9 Lot 47 as follows: (1) leachfield – placement 56’ SW corner from wetlands, variance of 69’; (2) leachfield – placement 51’ SE corner from wetlands, variance of 74’; (3) leachfield - placement 78’ NW corner from high water line, variance of 47’; (4) leachfield – placement 85’ NE corner from high water line, variance of 40’; (5) tank – placement 55’ NW corner from high water line, variance of 47’; and (6) tank – placement 67’ SE corner from wetlands, variance of 58’. Motion passed unanimously.
Case #2014-06: Bollinger Associates for Estate of Shirley A. Thurber
Request for Variances for property located at 750 Squam Lake Road, Tax Map R20 Lot 
43, in the Rural Residential and Shoreland Districts. Applicant seeks to replace a septic 
system requiring variances from Section 150-13 A (1) of the Zoning Ordinance for 
setbacks from wetlands.

All fees have been received and the abutters and the public have been noticed. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the application for consideration. Motion passed. Voting members: Gaisser, Mykland, Shambaugh, Van Winkle, and Veld. The public hearing was opened.

Mr. Bollinger, agent for the applicant, explained that the existing system for the 5 bedroom house had failed. There are two existing stone-lined cisterns in the water table which need to be replaced. He designed the long & narrow system so that it would spread out over more virgin soil to more effectively clean the effluent. The proposed system will use the old tank, making use of the piping, to process the effluent prior to reaching the new tank. The owners are aware that both tanks will need to be pumped. Mr. Bollinger stated that although he could move the system back somewhat, there is no place on the lot to completely avoid the request for variances. He is requesting a waiver from the survey requirements due to cost and the presence of wetlands. 

Mr. Bollinger reviewed the variance criteria, stating that he feels the requirements have been met. The public hearing was closed.

Deliberation and Vote: Mr. Gaisser moved, seconded by Mr. Van Winkle, to grant the 

waiver for a survey and the variances as presented on the plan dated 7/2014 for the 
Estate of Shirley A Thurber, 750 Squam Lake Road, Tax Map R20 Lot 43, as follows: (1) 
leachfield – placement 90’ SE corner from wetlands, variance of 35’; (2) tank – 
placement 81’ NE corner from wetlands, variance of 44’; (3) leachfield – placement 90’ 
NE corner from wetlands, variance 35’. The Board agreed that the criteria for variances 

had been met by the proposed system. Motion passed unanimously.
Continued Applications: none
Board Business: none
Correspondence: none
There was brief discussion relative to requiring that the variances requested by applicants be listed in the application. Ms. Huff reported that she reviews the application, including the variance requests, with the applicant and lists them in the packet notes. The Board agreed this was sufficient. The meeting was adjourned at 8:28 P.M. on a motion by Mr. Gaisser and a second by Mr. Mykland.
Respectfully submitted,

Wendy J. Huff, Secretary

Minutes Approved: not yet approved
Corrections: 
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