Town of Sandwich
Zoning Board of Adjustment
Minutes: October 10, 2013
Members Present: Jim Gaisser, Jim Martel, Blair Newcomb, Ben Shambaugh, Peter Van Winkle, and Rich Veld
Members not present: Jim Mykland and Boone Porter
Public Present: Peter Pohl, Derek Marshal, and Lee Quimby
Mr. Shambaugh called the meeting to order at 7:05 P.M. 
Approval of Minutes: Mr. Van Winkle moved, seconded by Mr. Martel, to approve the minutes of September 12, 2013 as amended. Motion passed.
New Applications: none
Continued Applications: none
Board Business: 
Motion for Rehearing: Submitted by Richard & Valerie Veld and Ken and Donna Carlucci for reconsideration of Variance approval of 09/12/13 for Brian & Sandra Bilodeau
Mr. Veld recused himself. The remaining five members are voting members on the Motion. Mr. Shambaugh explained that a Motion for Rehearing is not a public hearing and only the Board members would discuss the Motion pursuant to RSA 677:2 & 677:3 and with guidance from the Office of Energy & Planning Handbook. The Board will not discuss the substance or merits of the variance application but determine if technical or procedural errors were made or if new information, not available at the time of the hearing, was now available and, if considered, might change the outcome of the variance approval.
Before reviewing the points in the Motion, Mr. Van Winkle initiated discussion relative to the qualifications of the Velds and Carluccis for submission of a Motion for Rehearing. He felt that being abutters did not necessarily qualify them as ‘being directly affected’ by the variance decision and that felt that they were not materially affected by the construction of a breezeway. Other members felt that the statute was routinely interpreted to mean that abutters had ‘standing’ and could appeal a decision. After further discussion, the Board reached a consensus that the Motion should be accepted as submitted: Gaisser – yes; Martel – yes; Newcomb – not sure; Shambaugh – yes; Van Winkle – no.
The merits of the Motion were reviewed:

· Ramp Design: The Board acted on Counsel’s advice that the design of the ramp was not within the Board’s jurisdiction. There is nothing in the statute (RSA 674:33, V) that refers to the ADA requirements, but rather a ramp that allows reasonable access for a disabled person.
· Case Law References: The Board is not required to cite specific case law or to base their decision on case law, but on the language of the statute. However, it was noted that federal case law has substantiated a breezeway as adequate disabled access and that reasonable access does not equate with ADA design considerations. 

· Severity of Disability: The Board was in agreement that they do not have jurisdiction to determine whether or not a disability exists, but must rely on the information provided by the applicants. Counsel advised that the letter from Mrs. Bilodeau’s doctor was sufficient to allow consideration of a variance request under the statutory language. There was brief discussion relative to the frustration of the abutters based on the history of the property, but it was agreed that while the Board can be sympathetic to those issues, the merits of the Motion need to be assessed impartially.

· Plot Plan: Mr. Shambaugh reiterated his discussion with David Ames at the time of submission of the plot plan, who verified that the submitted plan was an as-built plan. Mr. Ames’ employee had been on-site and to do the work, but unfortunately the plan was released to the Bilodeaus without a surveyor stamp or signature and a date revision. Mr. Gaisser felt that the Board has always required applicants to submit plans with wetlands delineation and to have those plans stamped and signed. It was his opinion that the Board erred in this requirement with the Bilodeau variance. Mr. Shambaugh stated that a stamped septic plan delineating wetlands and the unstamped, but verified, as-built plan had been submitted. Mr. Gaisser also noted that the culvert placement and drainage issue listed in the Motion was not brought up in the original hearing.
· Variance Conditions: The Board had agreed that changes to the use of the garage would be addressed if and when a building permit was submitted. Mr. Martel expressed concern that there might not be a way to determine that the use of the garage has changed if no construction is involved.

· Notice of Decision: The Board used the statutory language in the Notice, which does not require specification of the disabled person. It was verified that if the need no longer exists, the breezeway must be removed. All agreed that the Board of Selectmen is the enforcement body for the town and that it was a difficult task.
Members summed up the discussion with Mr. Gaisser stating he felt a rehearing should be held based on the lack of submission of a certified plot plan. He also felt that the variance decision had relied a great deal on Counsel’s advice on numerous points. Mr. Martel agreed, stating that it was his opinion that a lot of the information provided by the applicants had been inadequate and Counsel’s advice had been substantial and somewhat confusing. Mr. Van Winkle felt that rehearing the same information would not change the outcome of the decision.

Mr. Martel moved, seconded by Mr. Gaisser, to grant the Motion for Rehearing based on the lack of a dated and stamped plot plan, the need for more specific information from the Doctor on the disability and subsequent needs, and that the advice of Counsel was overwhelming and a lot to comprehend. Mr. Shambaugh and Mr. Van Winkle felt that no errors had been made and that a rehearing would not lead to a different outcome. Vote: Gaisser – yes, Martel – yes, Newcomb – no, Shambaugh – no, Van Winkle – no. Motion fails. The Motion for Rehearing was not granted.
Mr. Veld rejoined the Board.

2014 Budget: Mr. Shambaugh briefly led the members through the ZBA budget line items. He explained that he and Tim Miner, Planning Board Chair, met with the Board of Selectmen to discuss the possibility of expanding the Secretarial position to that of a Land Use Assistant position. Mr. Shambaugh has been advocating this position for a number of years to better assist the public with application submissions and the boards with processing applications and various other duties. The position would include two hours per week of office time to meet with applicants. The members were in favor of the proposal which they felt would help applicants and streamline the process. Mr. Van Winkle moved, seconded by Mr. Veld, to include the expanded position within the 2014 ZBA budget proposal. Motion passed.
Adjournment: The meeting was adjourned at 8:58 P.M. on a motion by Ms. Newcomb and a second by Mr. Van Winkle.
Respectfully submitted,

Wendy J. Huff, Secretary
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