Town of Sandwich
Zoning Board of Adjustment
Minutes: September 12, 2013
Members Present: Jim Gaisser, Jim Martel, Jim Mykland (via telephone), Blair Newcomb, Boone Porter, Ben Shambaugh, Peter Van Winkle, and Rich Veld
Members not present: 
Public Present: Brian & Sandra Bilodeau, Valerie Veld, Donna & Ken Carlucci, Jennifer Martel, Lee Quimby
Mr. Shambaugh called the meeting to order at 7:10 P.M. It was noted that Mr. Mykland is participating via the telephone.
Approval of Minutes: Mr. Gaisser moved, seconded by Mr. Van Winkle, to approve the minutes of August 8, 2013 as amended. Vote: Gaisser – yes, Martel – yes, Mykland – yes, Newcomb – yes, Porter –abstained, Shambaugh – yes, Van Winkle – yes, Veld – yes. Motion passed.
New Applications: 
Application for a Variance from the Sandwich Zoning Ordinance for construction of a breezeway on Lot R9 – 16. This project would require relief from setback requirements defined in Article III, Section 150-13 C (2), requiring a 50’ setback from a side or back line for a principal structure, and 150-13 C (3) requiring principal structure setbacks of 100’ from wetlands, and is being applied pursuant to RSA 674:33, V. This property is owned by Brian and Sandra Bilodeau, 107 Upper Road.
Mr. Shambaugh provided the following  procedural information: (1) the original application submitted by the Bilodeaus was for a variance from the property line; (2) the application has subsequently been expanded to include a variance from the wetlands; (3) upon advice from counsel, the application was noticed as a new application resulting in a new hearing; (4) all of the prior testimony on the original application will be applied to this application; and (5) only new information or information relative to the wetlands variance request will be entertained at this meeting.

The public hearing was opened at 7:15 P.M. Voting members were designated as follows: Gaisser, Martel, Mykland, Shambaugh, and Van Winkle. Mr. Veld recused himself. Mr. Shambaugh explained that the ZBA Rules of Procedure allow all members to participate in the discussion and deliberation, but only voting members may make motions and vote on applications.
Deliberation on the prior application at the August 8, 2013 meeting was continued and a Notice of Decision was issued requesting the following information from the applicants: a surveyed drawing showing the location of all buildings and features and the construction details and elevations of the proposed breezeway. Also included in the Notice of Decision was the decision to allow the Chair to consult with Counsel on several questions and to notify the Selectmen of the potential need for other variances. The Bilodeaus have provided a drawing and a description of the proposed project, as well as a letter with several concerns. Mr. Shambaugh responded via letter through the BOS’s Administrative Assistant to two points in the letter: it is not the policy of the ZBA to audio tape meetings if a secretary is present but that the Bilodeaus may do so . Mr. Shambaugh noted that the provided drawing was not signed and had a 2011 date although the buildings were designated as ‘existing.’ He therefore verified with David Ames, Ames Associates, that the drawing was a current as-built plan, which was released in error without a correct date or signature. Mr. Bilodeau verified that the drawing was done in August as a result of the Notice of Decision.
Mr. Shambaugh provided the following synopsis of his conversation with Counsel: (1) the application should be noticed as a new application to include the wetlands variance request; (2) the Board has limited ability to consider the design of the access and should instead consider whether the submitted access is ‘reasonable;’ (3) the letter from the Doctor should be accepted as a demonstration of need; and (4) the Board should be clear that the proposed breezeway, by itself, is not in violation of any setbacks, but that by connecting the garage to the house, the garage requires the variances as a primary structure. 
Mr. Bilodeau informed the Board that per the recommendation of the State Fire Marshall, the breezeway will be designed with two doors and one window for safety reasons and to allow some natural light into the area. He also stated that he felt, as he indicated in his letter, that the August minutes should have included Mr. Gaisser’s comment relative to his disability. Mr. Shambaugh explained that only the Board could amend minutes. Mr. Gaisser stated that his comment had been made last month in the interest of full disclosure and clarified that he does not consider himself as either disabled or handicapped, but rather an individual with one leg.

In response to Board questions, Mr. Shambaugh verified that Counsel advises that the Board has little jurisdiction on the proposed design but has to decide whether the application as presented satisfies the need expressed by the Bilodeaus for access to their house.

Public comment:

Mrs. Martel, Deputy Tc/TC, provided an email from abutter Scott Moriearty received today at Town Hall. Mr. Shambaugh read the email which expressed opposition to the proposed project: the breezeway was not ADA compliant; there are numerous wetlands issues; granting the variance will be create expansion of a principal structure in violation of ZO 150-13 F; and if granted, there needs to be enforcement measures to ensure that the breezeway does not become dwelling space.
Mr. Veld and Mr. & Mrs. Carlucci, abutters, all stated that the breezeway does not meet ADA standards for a handicap ramp and that until now, the Bilodeaus have not taken any measures to provide handicapped access to their home even though the need was stated as having started in 2009.

There being no further public comments, the hearing was closed. 

Deliberation and Vote: 

Mr. Shambaugh, in response to several Board member questions, reiterated Counsel’s advice that the only issue the Board should consider is whether the structure is a reasonable accommodation to meet the need for disabled access. The Board may feel that the design is not the best solution, but they have very little jurisdiction in that matter and the Board can’t debate whether or not the need exists, but must accept the submitted medical information at face value.

The Board agreed that the variances requested were the result of the garage becoming part of the primary structure once it was connected by the breezeway to the dwelling. Several members expressed concern over the potential of the garage becoming living space. Suggestions for conditions, including removing the breezeway once the need was no longer present and prohibiting additional living space in the breezeway and garage, were briefly discussed. Mr. Shambaugh noted that Counsel had referred to several federal case law situations in which this type of access was granted; Mr. Porter noted that federal law trumps state law which trumps local law. 
Mr. Gaisser noted that RSA 674:33 V contains language that the access ‘shall be in harmony with the general spirit of the ordinance’ and does not feel this has been demonstrated. He also feels uncomfortable with the design, commenting that the house was constructed over a year ago and this is the first time handicapped access of any kind has been considered. Several Board members did agree that this was not a test of ADA standards and that Mrs. Bilodeau’s disability may not require access to ADA standards. There was brief discussion relative to the weight the Board should give to public comments, with Mr. Martel noting that public comment does have an impact on an individual member’s interpretation of the case. Mr. Shambaugh acknowledged that each member brings their own experience, training, and knowledge to each ZBA case. However he felt that members need to screen out what is relevant to each case and apply the law to the facts of case, and in this instance the issue is whether this proposal provides a disabled access to the house.
The variance criteria were reviewed.

1. Spirit of the Ordinance & Public Interest: Several members of the Board agreed that the proposal will not affect the character of the neighborhood or have an adverse impact on the town. Mr. Gaisser and Mr. Martel disagreed, stating that they felt that the proposal did not meet the spirit of the ordinance.
2. Substantial Justice: There was general agreement that the proposal does not harm individuals or the neighborhood.

3. Property Values: There was unanimous agreement that surrounding properties would be unaffected by the proposal.

4. Hardship: The Board understood that this test was superseded by paragraph 674:33,V relative to reasonable access for a disabled person to access their home.

Mr. Mykland moved, seconded by Mr. Shambaugh, to grant the variances as submitted subject to removal of the breezeway when the Bilodeaus cease to own the property. Mr. Van Winkle suggested amending the motion to state that the breezeway should be removed when the handicap no longer exists and make it specific to Mrs. Bilodeau. After brief discussion it was agreed to use the language directly from the statute. Mr. Mykland and Mr. Shambaugh agreed to amend the motion to read: to grant the variances as submitted subject to the variances surviving only so long as the particular person has a continuing need to use the premises.  Brief further discussion ensued relative to prohibiting the use of the garage as a dwelling, with the majority of Board members feeling that the ZBA could not restrict the use of a structure.
Vote: Gaisser – no; Martel – no; Mykland – yes; Shambaugh – yes; Van Winkle – yes. Motion passed. Mr. Shambaugh advised the applicant of the 30 day appeal period and that variances expire in two years if not exercised in that time frame.

Mr. and Mrs. Carlucci again expressed concern that the Bilodeaus had not employed any handicapped access up to this point and that the proposal did not meet ADA standards for a handicap ramp.

Continued Applications: none
Board Business: 
Mr. Mykland was thanked for calling in to the meeting and excused from further discussion.

Rules of Procedure: The Board reviewed the proposed changes to the Rules of Procedure. Mr. Van Winkle moved, seconded by Mr. Martel, to approve the changes as submitted. Motion passed.
Adjournment: The meeting was adjourned at 8:54 P.M. on a motion by Mr. Van Winkle and a second by Mr. Martel.
Respectfully submitted,

Wendy J. Huff, Secretary
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