Town of Sandwich
Zoning Board of Adjustment
Minutes: February 14, 2013
Members Present: Jim Gaisser, Jim Mykland, Ben Shambaugh, Peter Van Winkle (7:20 P.M.), and Rich Veld
Members not present: Jim Martel
Public Present: Jim Hambrook
Mr. Shambaugh called the meeting to order at 7:05 P.M. It was agreed to review the minutes to allow time for Mr. Van Winkle to arrive which would provide a five member board for the application.
Approval of Minutes: Mr. Mykland moved, seconded by Mr. Gaisser, to approve the December 13, 2012 minutes as presented. Motion passed. Mr. Shambaugh moved, seconded by Mr. Mykland, to approve the minutes of October 11, 2012 as presented. Motion passed.

Mr. Shambaugh read a letter from Bill Hoag, abutter to Aiden Henderson whose variance application was approved in December 2012. Mr. Hoag states in the letter that another measurement was made of the distance between the property line and the approved location of the garage, which more nearly meets the required setback distance. He apologized for any confusion he might have created at the meeting.

New Applications
Application for a Variance from the Sandwich Zoning Ordinance requirements within Article III, Section 150-13A requiring a 125 foot setback from the high-water mark of any lake, pond, stream, or wetland for construction of a septic system on Lot R19 Lot 1 owned by the Berkowitz Living Trust, Holderness Road.

The public hearing was opened at 7:22 P.M. 
Applicant Presentation: Mr. Hambrook, agent for the applicant, explained that the 1.86 acres currently contains a dwelling constructed in 1937, which has been vacant since 1998. Mr. & Mrs. Berkowitz have cleaned up the lot and intend to rebuild the dwelling along with a new septic system and well. The septic system plat shows the constraints of the lot from wetlands on the lot and across the street. The land to the rear of the property is owned by Mr. & Mrs. Berkowitz, but due to the wetlands on that lot a boundary line adjustment is not feasible. Mr. Hambrook stated that the septic designer, Bollinger Associates, felt this was the best location given the multiple wetland areas on the lot, and that the design meets state setback requirements. Mr. Hambrook was unsure of the location and condition of the previous septic system; the existing dug well will not be used.
Board Discussion with the Applicant: Mr. Hambrook clarified that he and Mr. Bollinger used different base elevation points, resulting in different elevations on the two plats. Mr. Gaisser expressed concern that the exact distance of the multiple variance requests was not delineated on either the application or the plat. It was noted that the application does not require listing a variance distance, but that Mr. Hambrook’s plat clearly delineates the distances from wetlands to the septic system. It was agreed that if the house, during reconstruction, is moved, the owners would need to submit a variance application for the house and potentially re-situate the septic system. Mr. Shambaugh and Mr. Mykland noted that the application is for a septic system and the house location is not part of the application.
Public Comments: There was no other public present. The hearing was closed at 7:47 P.M.
Review of criteria:

Mr. Veld was raised to voting status.

1. The Board felt that the proposed location was not contrary to the public interest since state septic system setbacks had been met. It was agreed that placement of the system would not change the existing residential use of the lot and the neighborhood.
2. Mr. Gaisser felt the ordinance’s purpose is for the protection of the water and this application requires variances from three separate water areas. He also felt that the existing house did not qualify as a dwelling due to its lack of use in recent years. General discussion ensued. Mr. Shambaugh stated that the sub-standard lot has residential rights and a variance would allow use of the lot. Mr. Mykland noted that there is no requirement for a structure to be occupied or well-kept in order to be considered a dwelling. It was agreed that the subject of this application was for a septic system, and whether the lot was vacant or contained a structure was irrelevant. Mr. Veld inquired whether ZO 150-51 would apply in this case, and was told the applicant had requested variances and not relief under that ordinance.
3. The majority of the Board felt that substantial justice would be done by allowing the continued residential use of the lot and that the new modern system was beneficial to both the applicant and the public.

4. Mr. Van Winkle felt the new system would be an upgrade to the property and benefit the surrounding neighborhood; the Board agreed.
5. Mr. Van Winkle stated that the applicant can’t use the property without the variance and that there is no harm to the town. Mr. Gaisser felt the property can be used as is and again expressed concern about the three wetland areas. Mr. Mykland noted that the lot is a pre-existing lot of record of sub-standard size with an allowed residential use; the proposed design meets state setbacks; the new system will protect the town and the environment, the upgrade will benefit the neighborhood; and the existing structure has a small impact on the lot. Mr. Shambaugh felt this application clearly meets the hardship requirements due to the lot constraints. He further noted that lots have vested rights whether or not those rights are exercised.
Mr. Gaisser requested clarification on whether a member must vote for denial if the member feels one of the criteria has not been met. Mr. Shambaugh stated that such a vote is an individual choice each member must make, not a requirement.

Facts of Finding: The lot is owned by the Berkowitz Living Trust; it is located on Holderness Road, Tax Map R19 Lot 1; the 1.86 acre lot has a house built in 1937; there was an existing septic system on the lot; the proposed septic design by Bollinger Associates meets state setbacks; of the multiple variances requested, 50’ is the greatest distance; the proposed design impacts three wetland areas.

Vote: Mr. Mykland moved, seconded by Mr. Van Winkle, to grant the variances as proposed for the Berkowitz Living Trust, Tax Map R19 Lot 1, providing relief from Article III, Section 150-13A of the zoning ordinance for construction of a septic system, and further that the greatest variance relief is fifty (50) feet.  Vote: Gaisser – no; Mykland – yes; Shambaugh – yes; Van Winkle – yes, Veld - yes. Motion passes. There was brief discussion whether to tie the motion to the plan, but it was agreed that the motion had been made and voted upon, and no changes could be made to it.
Other Business: 
Rules of Procedure: The Rules were reviewed and several changes were made. The changes will be incorporated into the document and voted upon at the next meeting.

Application Form: A few changes were made and suggested language will be reviewed at the next meeting.

Membership: Mr. Van Winkle has expressed his interest to the Selectmen in being re-appointed to the Zoning Board.

Adjournment: The meeting was adjourned at 9:12 P.M. on a motion by Mr. Gaisser with a second by Mr. Van Winkle.
Respectfully submitted,

Wendy J. Huff, Secretary
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