Minutes of Zoning Board of Adjustment

Town of Sandwich, New Hampshire
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These minutes have been posted for your convenience. Current minutes have not yet been approved by the Zoning Board of Adjustment
Minutes: December 13, 2012

Members Present: Jim Gaisser, Jim Mykland, Ben Shambaugh, and Peter Van Winkle
Members not present: Jim Martel and Rich Veld
Public Present: Aidan Henderson, Jonathan Heard, Bill Hoag, Brian Hoag, Steve Johnson

Mr. Shambaugh called the meeting to order at 7:05 P.M. 

New Applications
Application for a Variance from the Sandwich Zoning Ordinance requirements within Article III, Section 150-13C-2 requiring a 50 foot setback from side and rear property lines for construction of a new principal structure on Lot U3-4A owned by Aidan Henderson.

Mr. Shambaugh explained that there were four board members present and that three affirmative votes are required to grant an appeal. Mr. Henderson was offered the choice of proceeding with four members or continuing the appeal to the January meeting when five members could be present; Mr. Henderson chose to go forward with the hearing at this meeting. Mr. Shambaugh noted that the appeal had been properly filed and that all noticing requirements had been met. Mr. Mykland moved, seconded by Mr. Van Winkle, to accept the application as substantially complete. Motion passed. There were no board conflicts. The public hearing was opened at 7:08 P.M.

Applicant Presentation: Mr. Henderson explained that the Board of Selectmen had denied his application for the dwelling due to its proposed proximity to the rear property line; the proposed location for the garage and septic system met all setback requirements. He briefly reviewed his comments on the application form noting that the proposed placement provides for a reasonable residential use of the property, that the placement does not threaten the public or wildlife, and is not an ecological detriment to the area. He did not feel there would be an impact to abutters. Mr. Henderson explained that other placement options were considered, but this proposal was the best location on the irregularly shaped lot due to the wetlands. 

Board Discussion with the Applicant: The location of the wetlands was clarified and it was noted that changing the location of the dwelling would then infringe upon both the rear property line and wetlands. The front area of the lot is wet and somewhat steep. Mr. Henderson noted for the Board that Chip Bollinger conducted a wetlands survey and that Mr. Henderson drew the submitted plan. Mr. Gaisser questioned whether a culvert had been required to cross the wetlands; Mr. Henderson stated that he had received approval for a DES Dredge & Fill application. Mr. Gaisser raised the issue of purchasing a property that didn’t allow for placement of a dwelling without a variance and inquired as to the applicant’s thoroughness in investigating the property; the Board felt that these issues were not relevant to the appeal. 

The Board questioned whether the proposed location of the dwelling met the 100 foot setback from wetlands; Mr. Henderson noted that the closest corner of the dwelling is 101 feet from the wetlands. A 35 foot variance is needed for placement of the dwelling 15 feet from the rear property line. The submitted plan shows the eastern side setback for the garage as 28 feet and it was noted that the structure has to be built according to the submitted plan.

Public Comments: Abutter Bill Hoag stated that it is his opinion that the garage is 16 feet from his property on the east boundary, and that Mr. Henderson has cut trees on Mr. Hoag’s property, as well as using a backhoe on his property. The Board agreed that they must use the submitted documents for their decisions on the proposed placement of the dwelling and any dispute of setbacks for the garage should be addressed with the Board of Selectmen. Mr. Shambaugh offered that the ZBA could send a note to the Board of Selectmen with a comment about the alleged discrepancy. Mr. Henderson stated that he was not aware of any objections from Mrs. Rawson, the abutter to the rear. Mr. Johnson, abutter to the west, stated he has no issues with the proposed project. Mr. Henderson noted that he could change the placement of the dwelling so that the garage and dwelling could be on the same linear plane; the Board reiterated that two variances would then be needed and further, that they needed to act upon the submitted application. Further concern about the lack of a survey by a licensed surveyor was expressed by several Board members; it was noted that a licensed survey was not an application requirement.  There being no further comments from the public, the hearing was closed at 7:45 P.M.

Review of criteria:

1. The Board felt that the proposed location was not contrary to the public interest and met the spirit of the ordinance. It was noted that there did not appear to be any impact to abutters, that there were no health and safety issues, and that there was no environmental impact. Mr. Gaisser again expressed concern over the purchase of a lot that appears to be unbuildable without a variance; Mr. Van Winkle stated that the Board was reviewing a variance request and the purchase of the property was not relevant.

2. The Board agreed that the benefit to the applicant was not outweighed by harm to the general public.

3. The neighborhood consists mainly of single family homes setback from the road. This proposal is similar and will not negatively impact abutters.

4. Mr. Mykland noted that the unique configuration of the lot and the wetlands limit the buildable area without a variance. The state setbacks for wetlands have been met, but the town setbacks are more stringent. Discussion was again raised about the discrepancy of the garage setback; the Board agreed that the variance appeal was for the dwelling and that issues over the garage placement should be dealt with by the Selectmen.

Vote: Mr. Mykland moved, seconded by Mr. Van Winkle, to grant a thirty-five foot variance for a residential structure from the rear property line for Aidan Henderson, Tax Map U3 Lot 4A, noting that all construction measurements are to be the same as presented on the application plan. Mr. Shambaugh noted that the use is reasonable for a pre-existing lot and that the applicant has proposed as little an impact on setbacks as possible. Vote: Gaisser – yes; Mykland – yes; Shambaugh – yes; Van Winkle – yes. Motion passes.

Mr. Gaisser exited the meeting at 8:10 P.M.

Mr. Shambaugh moved, seconded by Mr. Mykland, to send an advisory memorandum to the Board of Selectmen relative to the garage side setback. There was brief discussion, with Mr. Mykland and Mr. Shambaugh explaining that although a dispute between the applicant and the abutter over location of a proposed garage is not within the jurisdiction of the Zoning Board a memorandum was simply a communication tool between the two boards. Vote: Mykland – yes; Shambaugh – yes; Van Winkle – yes. Motion passes.

Approval of Minutes: Action was postponed to the next meeting since only Mr. Mykland and Mr. Shambaugh were present at the October 11, 2012 meeting.

Other Business: Mr. Shambaugh read a letter he had written to the Board of Selectmen subsequent to discussion at the October 11, 2012 meeting, requesting a line item for a paid secretary for the Zoning Board at meetings when appeals were heard. The Selectmen approved the expense pending town meeting approval and appointed Ms. Huff as secretary. There are sufficient funds within the 2012 budget to cover the current year expenses for this purpose.

Adjournment: The meeting was adjourned at 8:20 P.M. on a motion by Mr. Van Winkle with a second by Mr. Mykland.
Respectfully submitted,

Wendy J. Huff, Secretary

Minutes Approved: not yet approved
Corrections: 
October 11, 2012

Members Present:

Ben Shambaugh

Jim Mykland

Richard Veld

Members of public present:

None

The meeting was called to order by Chairman Shambaugh at 7:10 pm. Mr. Gaisser being absent, Mr. Mykland was appointed to take the minutes. Mr. Shambaugh noted that since a quorum of ZBA members were present a legal meeting could be held.

Public Hearing

A motion for rehearing of a request for multiple Variances for the Mille M Thomas Revocable Trust for the property at Map R1 Lot 19 on the Mountain Road. 

A request was received on September 26, 2012 by Christopher Boldt, Attorney for the Thomas’s, to withdrawn the application for a rehearing.

Mr. Veld made a motion to open the Public Hearing, second By Mr. Mykland. The Vote was unanimous.

There was no discussion.

Mr. Veld made a motion and Mr. Shambaugh seconded to close the Public Hearing and grant the request to withdraw the application. The vote in favor was unanimous.

Other Business

Mr. Mykland moved and Mr. Veld seconded to accept the minutes of the Sept. 12, 2012 meeting. The vote to accept was unanimous.

There was discussion about the need to request the Board of Selectmen to hire, on an as needed basis, someone to take the minutes during ZBA meetings. This was a suggestion from Town Counsel. It was agreed the minute taker would not be needed for all meetings but would be used for meetings where applications would be heard. This person would be hired and appointed by the Board of Selectmen.

Mr. Mykland made a motion, and Mr. Veld seconded, that the ZBA request the Board of Selectmen to add $800.00 to the ZBA budget for FY 2013 to hire a minute taker, on an as needed basis, for ZBA meetings. The vote to approve the motion was unanimous.

Mr. Shambaugh noted that the rest of the budget for next year appears to by OK.

Mr. Veld asked about getting our Land Use Law books for next year and the need to safeguard them from going astray again. Mr. Shambaugh assured him that this would happen.

Mr. Shambaugh brought forth some new helpful guidelines from the LGC that had been delineated in recent court cases as how the law pertains to deciding if an application is contrary to the public interest. He distributed copies and this should be very helpful when deciding these type of tests.

There being no further business, the meeting was adjourned at 8:07 pm.

James Mykland

Temporary Recording Secretary

DRAFT Meeting Minutes September 13, 2012

Members present:  Chairman Ben Shambaugh, Jim Gaisser, Rich Veld, Peter Van Winkle, Jim Martel. Absent: Jim Mykland
Public present: Bruce Thomas, Gayle Thomas, Attorney Chris Boldt, Susan Blake
Chairman Shambaugh called the meeting to order at 7:05 pm and introduced the board. The members of the public introduced themselves with Attorney Boldt stating that he was there on behalf of the Thomas family. Chair Shambaugh announced the meeting would be tape recorded.

Approval of August 9, 2012 minutes
Mr. Gaisser observed he mistakenly listed Mrs. Thomas’ first name as “Dale”.  With no other corrections noted, Mr. Veld moved to approve the minutes as amended. 2nd Mr. Gaisser, approved without dissent 
Request for rehearing:

Applicant: Millie M. Thomas Revocable Trust

Location: Tax map R1 Lot 19, Mountain Road.

Chair Shambaugh read the first paragraph of the application from Attorney Boldt. The chair announced that there would be no public imput for this hearing. All board members confirmed they had reviewed the application and were prepared to proceed. Chair Shambaugh distributed a copy of a letter from town counsel dated September 12th that recommended granting a rehearing. This was based on “the brief nature of the minutes and the lack of a recording of the meeting to supplement those minutes.” Mr. Van Winkle made the following motion. To grant a rehearing of the board decision of August 9, 2012 denying multiple variances for Lot R1 19 on Mountain Road.  Second, Mr. Veld. Motion was approved 3 – 2. Shambaugh, Van Winkle, Veld, aye.  Martel, Gaisser, nay. The rehearing is scheduled for October 11, 2012.

Accurate minute taking
Chair Shambaugh stated that he felt Mr. Gaisser’s minutes lacked sufficient detail. The subject of hiring a professional minute taker was raised. This evolved into a discussion of whether the town should retain the services of the same individual who takes minutes at planning board meetings. Messrs. Shambaugh, Veld, and Van Winkle felt this was a reasonable solution. Mr. Gaisser disagreed, that more detail in ZBA minutes is not always a positive. He asked the question that if the minutes he had periodically taken over the past two years were deficient, why were they regularly approved with only clerical changes? Mr. Gaisser also stated he had grave concerns that the proposed scenario would subject the board to a charge of nepotism.

Board Business
Chair Shambaugh announced that the discussion on the rules of procedure would be put off until the November meeting. It was mentioned there was a Right to Know seminar at the Benz Center on October 18th at 5:30 pm. The chair asked if there was any other business. Hearing none, Mr. van Winkle made a motion to adjourn at 7:37 pm. Second Mr. Veld, approved without dissent.

Respectfully submitted,

Jim Gaisser, secretary

Note: next meeting, October 11, 2012
DRAFT Meeting Minutes 
August 9, 2012

Members present:  Chairman Ben Shambaugh, Jim Gaisser, Rich Veld, Jim Mykland. Absent: Jim Martel, Peter VanWinkle.

Public present: Bruce Thomas, Dale Thomas

Chairman Shambaugh called the meeting to order at 7:07 pm and introduced the board. Mr. & Mrs. Thomas introduced themselves. Mr. Thomas offered that he was the agent for the Millie M. Thomas Revocable Trust.

Request for variance:

Applicant: Millie M. Thomas Revocable Trust

Location: Tax map R1 Lot 19, Mountain Road.

Mr. Mykland moved to accept the application as complete, 2nd Mr. Veld, approved without dissent. Mr. Shambaugh explained that the ZBA was a five person board plus an alternate but that only four members were present. Mr. Shambaugh offered Mr. Thomas the opportunity to postpone the meeting until a meeting with a full board present, the offer was declined. Mr. Shambaugh then explained that this application was for a proposed house site on a 5.5 acre lot. There were four different requests for variance, all involving wetlands, and in this instance they would be handled as one subject. Mr. Thomas explained that he bought this property in 2002 as a buffer lot with the belief that it was unbuildable. Mr. Thomas further stated that over the years he had grievances with the town taxing his property as buildable. Mr. Mykland asked Mr. Thomas if he had made any improvements to the property, the answer being no.

Mr. Mykland made a motion to close the public imput part of the hearing, 2nd by Mr. Veld, approved without dissent. This was followed by lengthy discussion amongst the board on the five tests that must be met to grant a variance. The question of whether the application was keeping within the spirit of the ordinance and whether a hardship existed generated most of the discussion with Mr. Veld also voicing concern as to whether the application was contrary to the public interest. Mr. Gaisser made the following motion. To deny the request for relief from Article III, Section 150-13A(1) & Section 150-13C(3), also Article IX Section 150-51A(1) & Section 150-51B relating to the setbacks for a principal structure and septic tank and leach field to a wetland.  2nd Mr. Veld.  Voting aye, Gaisser, Veld. Voting nay, Shambaugh, Mykland, resulting in a 2 – 2 vote. This result produced some confusion to some members of the board. Mr. Shambaugh promptly explained that any vote of the board required three votes to be sustained, hence the motion to deny failed. He further explained that a failed vote to deny did not constitute an approval, an approval required a motion clearly stating what the motion to approve entailed and a 2nd. Hence, the consequence of the motion made and vote taken resulted in no action. Subsequently, Mr. Gaisser made another motion. To grant a variance giving relief from Article III, Section 150-13A(1) & Section 150-13C(3), also Article IX Section 150-51A(1) & Section 150-51B relating to the setbacks for a principal structure and septic tank and leach field to a wetland. 2nd Mr. Shambaugh.  Voting aye,  Shambaugh, Mykland. Voting nay, Veld, Gaisser, resulting in 2 -2 vote. The motion to approve failed to garner the three votes needed and the request for a variance was denied.

Approval of June 14, 2012 minutes

Mr. Mykland noted an amusing spelling error. With this correction made, Mr. Mykland moved to approve the minutes as amended, 2nd Mr. Veld.  Approved without dissent.

Board business
There was agreement that the board unquestionably needs additional alternates. Mr. Veld asked about training sessions in the future, he will check with the selectmen’s office. There being no further discussion, Mr. Mykland moved to adjourn. 2nd Mr. Gaisser, approved without dissent at 8:50 pm.

Respectfully submitted

Jim Gaisser, Secretary

Note: next meeting, September 13, 2012

june 14, 2012

Members present:  Chairman Ben Shambaugh, Jim Martel, Jim Gaisser, Rich Veld. Peter Van Winkle. Absent: Jim Mykland.

Public present: Phil Strother, Julie Labutis, Scott Sorell

Chairman Shambaugh called the meeting to order at 7:00 pm and introduced the board. He briefly explained the procedure for the evenings meeting.

Request for variance:

Applicant: Phil Strother & Ashley Bullard

Location: Tax map U2 Lot 8, 17 Main Street

Mr. Van Winkle moved to accept the application as complete. 2nd Mr. Veld, approved without dissent. Mr. Strother explained that he would like to build a small porch behind his home that would be within 20 feet of the property line to the south. Mr. Shambaugh asked Mr. Strother to elaborate on his written answers to the five teats that must be met to grant a variance. Mr. Strother answered a number of questions of the board. Mr. Gaisser moved to close public imput. 2nd Mr. Van Winkle, approved without dissent. There was discussion amongst the board including the five tests with no objections heard. Mr. Van Winkle made the following motion. To grant a variance from Article III, section 150-13C(2) of the ordinance, allowing relief to encroach 30 feet into the setback to the south so as to build a small deck and stairs. 2nd Mr. Martel, approved without dissent.

Request for variance

Applicant: Julie Labutis & Scott Sorell

Location: Tax map R3 lot 51C, 315 Beede Flats Road
Mr. Van Winkle moved to accept the application as complete, 2nd Mr. Veld, approved without dissent. Mr. Sorell explained that he would like to replace the existing trailer on the property with a new double wide modular in much the same location. Due to crowding from the existing septic, the proposed new building would be located within 84 feet of Miles Brook. At Chairman Shambaugh’s request Mr. Sorell went through the five tests for a variance with brief explanations. There was general discussion between the applicant and the board. Chairman Shambaugh declared that public imput period had come to close and the board deliberated amongst themselves. The five criteria for a variance were discussed with no objections heard. Mr. Martel made the following motion. To grant a variance from Article III, section 150-13C(3), allowing relief to encroach 16 feet into the setback, allowing the new principal structure within 84 feet of Miles Brook.  2nd by Mr. Shambaugh, approved without dissent.

Approval of April 12, 2012 minutes
Mr. Gaisser noted that he had mistakenly listed Catherine Broderick as a member of the current board. With this correction noted, Mr. Martel moved to approve the minutes as amended. 2nd Mr. Veld, approved without dissent, Mr. Van Winkle abstaining.

Board business
Chairman Shambaugh raised the subject of two recent cases decided in the superior court involving the board. First discussed the court decision of April 19th involving AT&T, and followed by discussion of the court decision of May 9th involving the Berkowitz subdivision. The balance of the meeting was a general discussion of board housekeeping and how we can better ourselves as a board.

At 9:05 Mr. Van Winkle moved to adjourn. Mr. Martel 2nd,  approved without dissent.

Respectfully submitted

Jim Gaisser, Secretary

Note: next meeting, July 12, 2012
April 12, 2012

Members present: Vice Chairman Ben Shambaugh, Jim Martel, Jim Gaisser, Rich Veld. Jim Mykland. Absent: Chairman Catherine Broderick, Peter VanWinkle

Public present: none

Mr. Shambaugh called the meeting to order at 7:00 pm

Mr. Shambaugh reminded the board that Chairman Broderick had chosen not to request reappointment to the board and asked if all had an opportunity to sign a card for her. During the course of the meeting, Mrs. Broderick’s name came up numerous times, commenting on her excellent service to the board during her tenure and that she will be greatly missed.

Approval of March 8, 2012 minutes
The board received an email from Chairman Broderick requesting that the fifth paragraph be amended to read “…the proposed covenant covered the boards concerns about future…”. Mr. Shambaugh asked for two corrections. The second paragraph be amended to read,” As this was not a public hearing, no new evidence….”, the word no being added. Also, the eleventh paragraph be amended to read,” …that the ZBA may wish to be more explicit in the…”, the word be being added. Approval of minutes as amended, motion Mr. Gaisser, second Mr. Shambaugh. Approved without dissent, Mr.Martel abstaining.
Alternates to the Board
The need for more alternates on the board was discussed. The current membership will make an effort to encourage other residents to volunteer.

Election of officers of the board
Following discussion, Mr. Veld made a motion of officers for the current term, Mr. Martel seconded. Mr Shambaugh, Chairman. Mr. Mykland, Vice Chairman. Mr Gaisser, Secretary. Approved without dissent.

Reviewing application and rules of procedure
The subject had been raised by Mr. VanWinkle of reviewing the rules of procedure and the application form for possible improvements. There was brief discussion on this but sighting Mr. VanWinkle’s absence, it was decided to postpone this discussion to a future meeting.

Time limits on decisions

Mr. Gaisser raised the subject of the ordinance possibly being amended to establish that once a request for relief from the ordinance was granted, there was a specified time allowed for the approval to be acted upon. There seemed to be little interest in this suggestion.

Mr Shambaugh asked if there was any other business to discuss. Hearing none he declared the meeting adjourned at 8:45.

Respectfully submitted,

Jim Gaisser, Secretary

Next meeting, May 10, 2012

March 8, 2012

Members Present:

Catherine Broderick (By phone)

Ben Shambaugh

Jim Mykland

Peter Van Winkle

Jim Gaisser

Richard Veld

Members of public present:

Donna and Ken Carlucci

The meeting was called to order by Vice-Chairman Shambaugh at 7:00 pm.

As Mr. Veld is an abutter to the Bilodeau property, he recused himself from the Board during the discussion to follow.

Mr. Shambaugh explained that the meeting tonight was not a hearing but a request by the Selectmen and Town Counsel to review the Declaration of Covenants and Restrictions presented by the Bilodeaus for the property at 107 Upper Road to see if they met the conditions and covered the concerns of the ZBA when they granted the variance to the Bilodeaus for the property. As this was not a public hearing, new evidence or public input would be taken tonight. Mr. Shambaugh ruled that a letter received from Scott Moriearty about the Bilodeau property was not admissible tonight because it presented new information not heard before.

Mr. Shambaugh reviewed a series of e-mails between Catherine Graham, Walter Mitchell, Town Counsel, and Laura Spector, an attorney in his office about the proposal from the Bilodeaus. Those e-mails will be included as part of the record of this meeting.

Ms. Broderick pointed out that the Town Counsel and the attorney for the Bilodeaus worked together on the language of the proposal. She pointed out that the ZBA’s role was advisory and that the Board of Selectmen was the Administrative Authority who would have to approve or disapprove the proposal.

Ms. Broderick said that she felt the proposed Covenant covered her concerns about future subdivision of the property.

Mr. Gaisser strongly disagreed. He felt that the proposal should state plainly that the property should never be subdivided. He felt that, in it’s present form, there was room for future Town Boards or Committees to grant a further subdivision of the property. 

Mr. Shambaugh pointed out that both Walter Mitchell and Tim Britten, attorney for the Bilodeaus, were present at the hearing for the variance. There was some discussion at that time whether the ZBA had the authority to prevent all further subdivision of the property. At that time the Bilodeaus offered to set aside the property in a Conservation Easement or some other agreement to protect the property in the future. That was the genesis of the proposal before the Board tonight.

Mr. Van Winkle asked Mr. Gaisser what he saw in the proposal that would allow future Town Boards to allow subdivision of the property and Mr. Gaiser pointed to the second part of Section 1.

Mr. Van Winkle said that he understood what Mr. Gaisser was saying, but that he felt that the documentation that would be included with the property file would give future Town Boards a strong understanding of what was involved with the history of the property.

Ms. Broderick pointed out that the ZBA could not require the Bilodeaus to put the property in a Conservation Easement. The question tonight was did this proposed Covenant meet the spirit and intent of the variance granted by the ZBA in 2008. The proposal was a voluntary effort on the part of the Bilodeaus to meet the concerns expressed at that time.

Mr. Shambaugh pointed out that it was the responsibility of the Board of Selectmen to keep track of the various easements and actions taken on properties and make sure they were enforced. He suggested in the future that the ZBA may wish to more explicit in the documentation when they take actions on properties. He again reminded the Board that Town Counsel has said the ZBA can not require easements on properties and he felt that this proposal best met the concerns of the Board at that time.

Mr. Gaisser said that he felt that this proposal does not meet all the concerns of the Board or keep to the spirit of the agreement reached in 2008.

After discussing the proposed Declaration of Covenants and Restrictions for the property at 107 Upper Road, a majority of the Board believes that they meet the spirit and intent of the approval granted to the Bilodeaus on May 8, 2008.

In other business, Mr. Van Winkle moved and Ms. Broderick seconded the approval of minutes of the October 19, 2011 meeting as presented. The vote was unanimous.

There was discussion about officers and makeup of the Board for 2012. Ms. Broderick indicated that she would not be seeking re-appointment to the Board. The Board was unanimous in their praise of Ms. Broderick’s skillful and knowledgeable leadership of the Board and her ability to keep a very diverse Board focused on the facts of the cases at hand and not have them chasing after every shiny thing that crossed their path.

Ms. Broderick thanked the Board for their hard work, knowledge and fairness.

Mr. Shambaugh said the Board would hold election of officers at the April meeting.

As a matter of interest and as an indication of how expensive to the Town involved cases could get, Mr. Shambaugh did some research and indicated that the AT&T case has cost the Town $17,400.00 in legal costs so far and that the Berkowicz subdivision had cost $3,000 to date. 

The meeting was adjourned at 8:02 pm.

James Mykland

Secretary

These minutes have been posted for your convenience. They may not have yet been approved by the ZBA.


