Minutes of Zoning Board of Adjustment

Town of Sandwich, New Hampshire
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These minutes have been posted for your convenience. Current minutes have not yet been approved by the Zoning Board of Adjustment
October 19, 2011

Members Present:

Catherine Broderick

Ben Shambaugh

Jim Mykland

Peter Van Winkle

Jim Gaisser

Richard Veld

Members of public present:

Steve Danielovich, Neil Postlewaite

The meeting was called to order by Chairman Broderick at 7:02 pm.

Mr. Veld would be an alternate member tonight.

Ms Broderick called the Public Hearing to order at 7:03 pm.

The only item of business for the hearing was to continue hearing an application from Neil Postlewaite for Variance from Article 150, Section 51d of the Zoning Ordinance to permit installation of a leach field and tank within 125 feet of hydric “B” soils at R-3, Lot 10A on Quaker-Whiteface Road. This was carried over from the July 14, 2011 meeting at the request of Mr. Postlewaite so it could be heard before a full Board.

Mr. Shambaugh moved to reopen the hearing and Mr. van Winkle seconded. The vote to reopen the meeting was unanimous.

Mr. Danielovich presented an updated plan of the property that had been requested by the Board showing various setback distances from the leachfield bed.  He discussed the content of RSA 150:51D that pertained to setbacks for the leachfield from wetlands.

He presented a letter from Randall Shuey of New England Environmental dated 8/22/11 that explained Mr. Shuey’s work in defining the wetland delineation on the lot.

Mr. Danielovich said they would actually need two variances for the leachfield; one for 25 feet and one for 45 feet.

Mr. Danielovich discussed the siting  of the house on the property and how it had been moved to provide the least encroachment on the wetland for the leachfield. He also presented maps indicating steep slopes, necessary setbacks and topo lines.

He stated it was difficult on this lot to meet the 125 foot setback required by the Ordinance for Hydric B soils. The State requirement was only 75 feet.

Ms. Broderick went over the requirements and wording of RSA 150:51D again.

Mr. Shambaugh questioned the square footage of some of the wetlands shown on the plan. Mr. Danielovich said he had used a GIS system to more accurately establish the wetlands on the property.

Mr. Van Winkle pointed out that the new technology used for septic systems is very safe and much better then older technology used when the ordinance was written.

Mr. Veld pointed out that in walking the property, some of the Hydric B sites are very small and almost indistinguishable.

There was no further testimony from the public. 

At 7:33 pm Mr. Shambaugh moved to close the public hearing, second by Mr. Van Winkle. The vote was unanimous.

The Board discussed the five tests need to grant a variance. They agreed that this application now met all five tests.

Mr. Shambaugh moved that the ZBA grant variances of 25 feet and 45 feet to required wetland setbacks in order to install a leachfield on Lot R3 Lot 10A. Mr. Gaisser seconded. The vote was 5-0 to grant the setbacks.

Mr. Van Winkle moved and Mr. Veld seconded that the minutes of the September 8, 2011 meeting be approved as presented. The vote was unanimous.

There was discussion of upcoming classes from the LGC for ZBA members.

Mr. Shambaugh said that he thought Ms. Broderick had written a very good letter about how any correspondence or questions that pertain to ZBA matter should go through Town hall. The Board agreed it was an excellent letter.

The meeting adjourned at 7:45 pm.

Respectfully submitted,

James Mykland, Board Secretary 

September 8, 2011

Members present: Chair Catherine Broderick, Peter Van Winkle, Ben Shambaugh, Jim Martel Jim Gaisser, Rich Veld. Absent: Jim Mykland.

Public present: none

Chair Broderick opened the meeting at 7:00 pm

Request for Variance

Applicant: Neil Postlewaite

Location: Tax map R3 lot 10A, Fellows Hill Road

     Chair Broderick announced that a request for a continuance to the October meeting had been received from the applicant’s representative. There was discussion as to whether there was a limit to the number of continuances that could be granted.  A motion to approve the request for a continuance was made by Mr. Van Winkle, second by Mr. Martel.  Approved without dissent. 

Approval of August 11, 2011 minutes

     Mr. Veld noted a spelling error, 2nd page, line 42, the word “said” was misspelled. This being the only noted correction, a motion was made by Mr. Veld to approve as amended, second by Mr. Shambaugh.  Approved without dissent with Mr. Martel abstaining.

2012 ZBA budget
     Mr.Shambaugh suggested that the board request a budget consistent with the 2011 budget to ensure adequate funds for board member training and seminar attendance. After discussion, Mr. Shambaugh made a such a motion, second by Mr. Martel, which was approved without dissent. Chair Broderick will follow up with the selectmen.

The Planning Board and cell towers
     Mr. Shambaugh mentioned that the planning board had requested that town counsel review the cell tower section of the zoning ordinance but the selectmen denied to fund this request.

Learning

     Chair Broderick announced that there were learning seminars for town officials to be held in Meredith this month and encouraged board member participation.

     Chair Broderick asked if there was any further board business. Hearing none she declared the meeting adjourned at 7:40.

Respectfully Submitted,

Jim Gaisser

Note: next meeting, October 13, 2011
August 11, 2011

Members Present:

Catherine Broderick

Ben Shambaugh

Jim Mykland

Jim Gaisser

Richard Veld

Members of public present:

Steve Danielovich

The meeting was called to order by Chairman Broderick at 6:55 pm.

Mr. Gaisser moved and Mr. Veld seconded accepting the minutes of the July 14th, 2011 meeting of the ZBA as corrected. The vote to accept was unanimous.

Ms. Broderick appointed Mr. Veld a voting member of the Board for tonight’s meeting.

Mr. Shambaugh advised training for ZBA members presented by the LGC would be held at the end of September. There would be more information available later.

Ms. Broderick advised she will be referring all phone calls that come to her for information about cases before the ZBA to the Town Hall staff.

Mr. Mykland asked who the Selectmen’s representative to the ZBA was as he hadn’t seen anyone lately. He was advised it was Mr. Gingras.

Ms Broderick called the Public Hearing to order at 7:03 pm.

The only item of business for the hearing was an application from Neil Postlewaite for Variance from Article 150, Section 51d of the Zoning Ordinance to permit installation of a leach field and tank within 125 feet of hydric “B” soils at R-3, Lot 10A on Quaker-Whiteface Road. This was carried over from the July 14, 2011 meeting at the request of Mr. Postlewaite so it could be heard before a full Board.

Mr. Danielovich represented Mr. Postlewaite

Ms. Broderick said the application was filed on June 27, 2011. 

Ms. Broderick, Mr. Shambaugh, Mr. Gaisser and Mr. Veld all said they all had concerns about the completeness of the application as presented. Their concerns included the fact that the application did not specify the amount of the variance(s) being requested, the lack of topographic information for the entire lot and if an actual hardship exists as presented in the application.

Mr. Shambaugh moved and Mr. Veld seconded that the application be accepted for discussion. Ms. Broderick invited Mr. Danielovich to speak to the application.

Mr. Danieovich pointed out that this was a sixteen acre lot that was dotted with small pockets of hydic “B” soil, seasonal drainages and crossed by a power line. Except for the seasonal drainages, the hydric “B” soil was almost unnoticeable in that there was no standing water. It was his opinion that this was the scenario that would cause the least impact to the property and was the best case placement of the septic system.

Mr. Veld asked who had delineated the wetlands on the property. Mr. Danielovich said both a soil scientist and a wetlands scientist had been over the property and had located the wetlands in the area of the proposed septic system.

Mr. Shambaugh said the plan presented with the application did not indicate the distances of the variances requested. After some discussion, Mr. Danielovich scaled rough distances off his plan an said he would need approximately a fifty-five foot variance for the west side of the leach field and a twenty-five foot variance on the east side.

Mr. Shambaugh pointed out that all the wetlands were not delineated on the plan as called for in the Zoning Ordinance. This made it vary difficult to make an informed decision about the requested Variance.

Ms. Broderick said that, short of a detailed report by the scientists involved, perhaps a letter from them corroborating and expanding on the information in the plan might be adequate.

Mr. Shambaugh said he did not feel confident that he would be able to determine that a hardship to the property owner existed given the evidence presented in the application and plan.

Mr. Danielovich said that he thought it would be very expensive and a hardship to Mr. Postlewaite to force him to make a detailed map of the entire property and that the plan presented to the ZBA would be less intrusive to the environment that the possibility if disturbing additional wetland to install a culvert to cross the second seasonal drainage to reach a section of the lot that was, perhaps, more buildable and less wet.

Mr. Veld said that he had walked over much of the lot and that the proposed location seemed to be one of the few area to be able to support a septic system due to topography. He had not been to the back of the lot.

Considerable discussion ensued with general agreement among the Board that there was not enough information presented in the application and plan to make an informed decision. The Board agreed that a detailed topographic map needed to be presented and that the plan needed to show steep slopes, wetlands and hydric “B” soils on the property and the all the requested setbacks requested in the Variance.

Mr. Gaisser moved and Mr. Shambaugh seconded that the hearing be continued to the September 8, 2011 meeting of the ZBA. The vote was unanimous.

The Public Hearing adjourned at 8:02 pm.

Mr. Shambaugh said he wanted make sure that a possible budget for the ZBA be discussed before budget season began. Ms. Broderick said she would put it on the Agenda for the September meeting.

The meeting adjourned at 8:07 pm.

Respectfully submitted,

Jim Mykland

Secretary

July 14, 2011

Members present: Chair Catherine Broderick, Peter Van Winkle, Jim Gaisser, Rich Veld. Absent: Jim Mykland, Ben Shambaugh Jim Martel.

Public present: Stephen Egerton

Chair Broderick opened the meeting at 7:00 pm

Request for Variance

Applicant: Neil Postlewaite

Location: Tax map R3 lot 10A, Fellows Hill Road

Chair Broderick announced that a request for a continuance to the August meeting had been received from the applicant due to a lack of a full board present at tonights meeting. A motion to approve this request was made by Mr. Van Winkle, second by Mr. Veld.  Approved without dissent.

Request for Variance

Applicant: Stephen Egerton

Location: Tax map R12 lot 17, Holderness Road

Mr. Veld moved to accept the application as complete, second by Mr. Van Winkle. Chair Broderick explained that the applicant was requesting a variance from Article lll, Section 150-13C(2) relating to the building of deck to a side property line.  The applicant told the board that he bought the property with an existing foundation and subsequently built a house on it. The western side of the house is 53 feet from the property line and he would like to build a deck twelve feet out from this side. The board discussed the application and felt it met all the standards needed for a variance to be granted. Chair Broderick made the following motion. To grant a variance to the ordinance, allowing relief to encroach nine feet into the fifty foot setback to build a deck on the western side of the existing house. Second by Mr. Veld, approved without dissent. Subsequently, both Mr. Gaisser and Mr. Van Winkle commended the applicant on his efforts cleaning up the property which had been a noted eye sore prior to his purchase of it.

Chair Broderick raised the subject of the June 9th meeting minutes. As no one had any corrections, Mr. Gaisser made a motion to approve as written, second by Mr. Van Winkle, approved without dissent.

At 7:21 Chair Broderick declared the meeting adjourned.

Respectfully submitted,

Jim Gaisser

Note: next meeting, August 11, 2011
June 9, 2011

Members Present:

Ben Shambaugh

Jim Mykland

Peter van Winkle

Jim Gaisser

Public Present:

Regina Neadeau, Attorney for the Carters, Will Dodge, Attorney for AT&T, Cindy Oxton, Joyce Weston, Don Weston, Susan Bryant-Kimball, Dustin Carter, Tom Sirianni, Bill May

The meeting was called to order at 7 pm by Acting-Chairman Shambaugh who introduced the members of the Board. It was acceptable to both parties to have the hearing tonight with only four members of the ZBA present.  

Corrections were made to the Minutes of the April 14, 2011 meeting. Mr. van Winkle moved and Mr. Gaisser seconded that the minutes be approved as corrected. The vote was unanimous.

Mr. Shambaugh opened the hearing on the Motion for rehearing of the decision by the ZBA on April 14, 2011 not to hear the appeal of the Carter’s of the Sandwich Board of Selectmen’s issuance of a building permit to AT&T/Cingular and Kenneth and Cynthia Oxton for the construction of a Personal Wireless Service Facility on the Oxton’s property.

Mr. Shambaugh found that the filing was done in a timely manner. He read the decision issued in the case and went over the filings to the ZBA by both attorneys.

Mr. Shambaugh said that, as this is a hearing to consider accepting the Motion for Rehearing, no additional testimony or public input would be accepted. If the Board decides to rehear the case it will be heard at the July meeting of the ZBA.

Mr. Shambaugh said in order to accept the motion to rehear the case the ZBA would have to consider three issues:

· Had the ZBA made a technical error in reaching their decision of April 14, 2011

· Was there new, compelling evidence that was not available at the time

· Does the ZBA wish to correct actions taken at the meeting

Mr. Gaisser asked what was the ZBA here to decide. Was the vote taken at the April 14, 2011 meeting based on evidence presented or did the members voting feel there was no jurisdiction to hear the motion. He did not attend the April meeting and was confused in reading the minutes. Did the ZBA rely solely on the advice of Town Council in reaching their decision or did they hear testimony from both sides?

Mr. Van Winkle asked which of the three items to be considered was Mr. Gaisser objecting to. Did he think the ZBA had made an error in reaching their decision in April?

Mr. Gaisser said that he was concerned that the advice offered to the ZBA by the Town Council was a mistake or incorrect.

Mr. Gaisser was assured by the other members that the Board did hear evidence presented by both sides in the case and the decision reached was not based solely on the advice of the Town Counsel, although it was considered as part of the decision that was reached.

Mr. Shambaugh polled the members as to their opinions on the case based on the filings of both attorneys.

Mr. Van Winkle said he did not feel that there were any errors in the decision or the need to correct any mistakes. He felt the correct decision had been reached.

Mr. Mykland agreed that he felt the correct decision had been reached and added that the filings by the attorneys were just a rehash of their prior filings and that there was no new evidence to consider.

Mr. Shambaugh asked Mr. Gaisser if he felt that the ZBA’s decision or deliberation in the April hearing was reached in error. Mr. Gaisser said he did not believe so.

Mr. Shambaugh said that he thought the reference to Section 5, Subsection a of the Zoning Ordinance in Attorney Nadeau’s filing was a red herring. He said that he felt that the Planning Board had incrementally granted waivers as part of the application process and that this is a normal procedure. He also said that the waivers were part of the application process as opposed to the approval process. He also stated that he found no new evidence in the filings and that the ZBA had not made an error in their decision.

Mr. Mykland moved and Mr. Van Winkle seconded to deny the motion. The vote was 4-0 to deny the motion.

Other Business

The Board discussed the status of the appointment of additional alternate members by the Board of Selectmen. There was no new information.

The meeting was adjourned at 7:45 pm.    

April 14, 2011

Members Present:

Catherine Broderick


Ben Shambaugh

Jim Mykland

Peter van Winkle

Richard Veld, Alternate

Jim Martel, Alternate

Gerald Gingras, Selectmen’s Representative

Public Present:

Regina Neadeau, Attorney for the Carters, Mark Beaudoin. Attorney for the Carters, Will Dodge, Attorney for AT&T, Cindy Oxton, Wendy Huff, Don Weston, Jayn Weston, Susan Bryant-Kimball, Dustin Carter, Rich Benton, Carl McNall, Tim Miner, Ton and Lucille Sirianni, Susan and Richard Dail

The meeting was called to order at 7 pm by Chairman Broderick who introduced the members of the Board. For the meeting tonight Richard Veld would be a voting member of the Board.

New Business

Public Hearing was opened at 7:08 pm

Ms Broderick explained there would be three items considered tonight. 

The first was an Appeal of an Administrative Decision made by the Selectmen in issuing a building permit to AT&T for a Cell Tower on the Oxton property filed by Attorney Neadeau on behalf of the Carters. This Appeal was received on March 26, 2011, within 30 days of the issuing of the permit as called for in the RSAs and the Zoning Ordinance.

 The second item was an objection to the Carter Appeal filed by Attorney Dodge on behalf of AT&T and the Oxtons. This was received on March 30, 2011. This was within the 14 day rule for filing new evidence in the Zoning Ordinance.

The third item was the Selectmen’s response to the Appeal filed by Town Counsel. This was received on April 10, 2011. Ms. Broderick said in order to be considered as part of the case that the 14 day rule would have to be waived. She asked if all the Board members had had an opportunity to study the Selectmen’s response. All Board members indicated that they had.

Mr. Shambaugh moved to waive the 14-day rule in order to consider the Selectmen’s response as part of the hearing. Second by Mr. Van Winkle. The vote was unanimous.

Ms. Broderick said it was her opinion that the application can be accepted as it met the requirements set out in the RSAs and the Ordinance.

Mr. Shambaugh moved and Mr. Van Winkle seconded that the application be accepted. The vote was unanimous.

Ms. Broderick asked Attorney Neadeau to speak to her Appeal.

Attorney Neadeau went over the points of her Appeal, which is part of the record of this case, and the history of the application. She said that since, in her opinion, neither the Planning Board or the ZBA had issued a site Plan Approval, the Selectmen had no authority to issue a building permit.

Ms. Broderick asked Attorney Dodge to speak to the Objection he had filed.

Attorney Dodge went over the points of his Objection, which again is part of the record of this case. In his opinion, the Planning Board did offer site plan approval dependant on the Actions of the Superior Court in this case. He pointed out that the Selectmen had made it very clear in the Building Permit, that if the Superior Court found against AT&T, all improvements must be removed from the site and that AT&T was aware of this provision. He also stated that AT&T has offered to give Attorney Neadeau seven days notice prior to any work beginning on the site in order to give her time to file an injunction for work to cease.

Attorney Neadeau replied that she was not impugning the actions of the Planning Board in her filing. She questioned again if the Planning Board did in fact issue a Site Plan Approval. She read from the minutes of the Planning Board meeting where this was discussed, again a part of her filing. She again stated that since, in her judgment, neither the Planning Board or the ZBA had given Site Plan Approval, the Building permit should not have been issued.

Attorney Dodge questioned whether the Planning Board would give up the Site Plan Approval process to the Superior Court. He said the Planning Board was well aware of the provisions in the Telecommunications Act that provide for a reasonable amount of time to pass during the approval process.

On a question from Ms. Broderick, Selectmen Gingras said that the Selectmen had sought advice from Town Counsel on the matter. Town Counsel’s opinion was that the Building Permit should be issued. Mr. Gingras went and did the inspection called for in the Building Permit found everything in order. The Selectmen then issued the permit. It was issued strictly on the points of the building permit application submitted.

Dustin Carter spoke. He said he was very frustrated with the whole process. He said when the original application was filed, he had read the entire Zoning Ordinance and had faith that the application did not meet the provisions of the Ordinance. He said that the Planning Board had spent many, many hours in hearings and inspections and meetings on the issue and, in his opinion, had reached the correct decision. He felt very strongly that the ZBA had not spent enough time educating themselves on the issues involved and had reached an uninformed decision.

Susan Bryant-Kimball asked if the Planning Board had attached any conditions or waivers to the Site plan Approval

Attorney Neadeau replied there were no conditions or waivers as there was no written decision.

Attorney Dodge said that as part of the application process AT&T had requested three waivers.

A waiver of the requirement for a tree survey, which was withdrawn because AT&T presented such a survey. A waiver of width requirements which was granted and a waiver of the tower height requirement, which was granted.

Attorney Neadeau said these were all interim decisions contingent on a favorable decision by the Planning Board.

Ms. Broderick asked Attorney Neadeau if she had appealed the issuance of the building permit to the Superior Court. Attorney Neadeau replied that she had.

Ms. Broderick asked Attorney Dodge if he was still appealing the Carters standing to file the Appeal of Administrative Decision. Attorney Dodge said he had withdrawn his appeal of that issue.

The Public hearing was closed at 7:46 pm.

Ms. Broderick said that the first question to be answered was “Did the ZBA have jurisdiction to hear the Appeal under RSA 675:5?”.

Ms. Broderick asked if all the members of the Board had an opportunity to read all the filings by various parties and Attorneys. The Board members indicated that they had.

Ms. Broderick, quoting the appropriate RSA, stated that the Board of Selectmen have the authority to issue building permits. The issue tonight was to deal with jurisdictional issues first, not to get bogged down at this time in the issue of site plan requirements. She said that this is a very complicated issue and that it doesn’t have to be decided tonight if more time is needed to study the issues.

In answer to Mr. Carter’s concerns, Ms. Broderick said that the function of the ZBA is different then that of the Planning Board and that the ZBA had spent many hours in hearing and studying filings and that the decision issued by the ZBA was a very informed decision.

Ms. Broderick said that she had been in contact with Town Counsel as a follow up to her response for the Selectmen and it was the opinion of the Town Counsel that the ZBA did not have the jurisdiction to hear the Appeal of the Selectmen’s actions as long as the Selectmen followed the normal procedures in granting the Building Permit and did not try to interpret the Zoning Ordinance as part of the issuance of the permit.

Mr. Shambaugh said that the authority for the Selectmen to grant Building Permits was grounded in the Zoning Ordinance.

Ms. Broderick said the Selectmen did not misconstrue or misunderstand that and understood the issuance of the building permit had to be strictly guided by the standard usual guidelines that they followed and nothing else.

Mr. Martel asked if the decision of the ZBA to deny the decision of the Planning Board was final.

Ms. Broderick explained that the ZBA decision remanded the application back to the Planning Board. If the Superior Court reverses the ZBA decision, the Site Plan will be denied.

Mr. Van Winkle pointed out that the ZBA has to adhere to the Zoning Ordinance in all decisions.

Mr. Shambaugh said he felt that the ZBA has the jurisdiction to hear the appeal and then to deny the appeal due to the fact that it is not grounded in the Zoning Ordinance.

Mr. Martel said he agreed with the Town Counsel as to the limited scope of authority the ZBA had to hear the case.

Mr. Veld pointed out that the only thing appealed to the ZBA in the original appeal was the woods buffer around the cell tower site.

Mr. Shambaugh moved to deny the Appeal of Administrative Decision. Second by Mr. Van Winkle.

Findings:

1 – RSA 676:5 grants the ZBA to hear Appeals of Administrative Decisions concerning interpretation of the Zoning Ordinance

2 – The issuance of a Building permit by the Board of Selectmen on March 10, 2011 did not involve an interpretation of the Zoning Ordinance

3 – The ZBA does not have the authority to hear the Appeal of Administrative Decision based on the fact that the ZBA does not have jurisdiction over the site plan process.

The vote was 5-0 to deny the Appeal.

The hearing was adjourned at 8:15 pm.

Old Business

Mr. Van Winkle moved and Mr. Veld seconded that the minutes of the March 10, 2011 meet be approved as corrected. The vote was unanimous.

There was discussion of the ZBA’s request for two more alternates to be appointed to the Board. The Selectmen have sent out a request for interested parties.

There was discussion of Ms. Broderick’s e-mail to the Selectmen and how it may have been misinterpreted as being critical of Town staff which was not her point at all. She has sent a follow up e-mail.

The meeting was adjourned at 8:33 pm.

James Mykland

Secretary

March 10, 2011
Members Present:

Catherine Broderick


Ben Shambaugh

Jim Mykland

Jim Gaisser

Richard Veld

Jim Martel

Public Present:   Atty Jack Mccormack, Elliott Berkowitz, Tim Miner

The meeting was called to order by Chairman Broderick at 7:03 pm

Chairman Broderick introduced the members of the Board. Mr. Veld would be a voting member of the Board for tonight. In order to give Atty Whitley and any members of Caring For Sandwich time to attend the hearing the order of business was changed .

Mr. Gaisser moved and Mr. Shambaugh seconded that the minutes of the February 10, 2011 meeting be accepted as written. The vote to accept the minutes was unanimous.

Ms. Broderick went over correspondence that had been received from the Oxtons and the application from the Lakes Region Planning Commission for nominations for the Kim Ayers Award. She also said she was following up with the Town Office on our missing law books.

Mr. Shambaugh moved and Mr. Veld seconded that the following officers be elected for the coming year:

Chairman Catherine Broderick

Vice-Chairman Ben Shambaugh

Secretary Jim Mykland

There being no other nominations, the vote was unanimous.

Mr. Mykland said that he felt that during complex hearings before the Board   he was not able to actively participate in the hearings as well as take accurate minutes. He felt this was not fair to other Board members or the applicants.

There was general discussion of this matter. Mr. Shambaugh moved and Mr. Martel seconded that Ms. Broderick write a letter to the Board of Selectmen requesting that they consider hiring a part time recorder to take minutes during certain complex cases. The vote was 5-1 in favor of the motion, Mr. Veld opposed. Mr. Veld felt that since all the Board members were volunteers, it would be unfair to pay someone to do this and there may be other ways to approach the problem.

Mr. Broderick brought up the subject of requesting the Board of Selectmen to appoint additional alternate members to the ZBA. The State Law and the Rules of Procedure allow for up to three more alternate members then are presently on the Board.

There was general discussion of the idea. Ms. Broderick suggested that in her letter to the Selectmen she also request they consider appointing one additional alternate member to the ZBA. There was unanimous agreement among the Board for her to do this.

At 7:20 pm Ms Broderick called the public hearing to order. She explained that the Agenda of tonight would be a motion for reconsideration by Attorney Stephen Whitley on behalf of Caring For Sandwich of the Decision of the ZBA on January 13, 2011 to uphold the decision of the Planning Board on November 4, 2010 to grant Elliott Berkowitz permission to sub-divide property off Holderness Road Tax Map R12/L15 and R19/L45. The request for rehearing was received on February 10, 2011 which met the thirty day deadline to file.

Ms. Broderick explained that the request met the requirements of RSA 677:3. There would be no public input, testimony or new evidence presented, that the Board would consider the motion and, if accepted, a hearing would be scheduled on April 14, 2011 to consider the request.

Mr. Shambaugh said he had carefully read the entire request and that, except for one minor point, it was essentially verbatim to the original appeal from Caring For Sandwich that was denied at the January 13, 2011 ZBA meeting. He pointed out that, according to the OEP, unless there was a technical error in the denial by the ZBA or some new evidence was presented, there was no reason to consider the request unless there was a compelling reason to do so and that he found no such reason in the filing.

Ms. Broderick agreed with Mr. Shambaugh that, after reading the request, there was no compelling reason to reconsider the original denial.

Mr. Shambaugh made a motion, seconded by Mr. Gaisser, to decline to reconsider the ZBA decision of February 13, 2011 in the matter of Mr. Berkowitz. The vote was 5-0 in favor of the motion.

There being no further business before the Board the meeting was adjourned at 7:28 pm.

James Mykland

Secretary 

February 10, 2011

Members Present:

Catherine Broderick


Ben Shambaugh

Jim Mykland

Jim Gaisser

Richard Veld

Public Present:   Atty Will Dodge, Atty Regina Nadeau, Dustin and Diane Carter, Thomas and Lucille Sirianni, Richard and Sue Dail, Susan Bryant Kimball, Bill May, Wendy Huff, Cindy Oxton

The meeting was called to order by Chairman Broderick at 7:03 pm

Chairman Broderick introduced the members of the Board. Mr. Veld would be a voting member of the Board for tonight.

Ms. Broderick explained that the Agenda for tonight would be two motions for reconsideration of the Decision of the ZBA on January 13, 2011 which reversed the Planning Board’s October 13, 2011 decision denying the proposed AT&T ground mounted cell tower at 83 Palmer Hill Road.

Ms. Broderick explained there would be no public input, testimony or new evidence presented, that the Board would consider the motions and, if accepted, a hearing would be scheduled on March 10, 2011 to consider the requests.

The first item was the request for reconsideration filed by Richard and Lucille Sirianni that was received by the Town on February 8, 2011. It included a letter and five photographs. Ms. Broderick asked the members of the Board if they had had the opportunity to consider the Siranni request. All Board members indicated that they had.

Ms Broderick said that she believes that the request does not meet the provisions of RSA 677:3. Specifically, that the request does not provided sufficient detail for cause for the reconsideration.

Ms. Broderick moved and Mr. Shambaugh seconded that the motion be denied for that reason. The vote was 5-0 to deny the motion.

The next item was a request for reconsideration filed by Attorney Regina Nadeau on behalf of Dustin and Dianne Carter that was received by the Town on February 3, 2011.

Ms. Broderick said that she felt that the request met the provisions of RSA 677:3 and there were a number of issues raised in the request that could be discussed. She moved to accept the appeal.

Mr. Shambaugh said that before a second was received he had some questions about accepting the appeal. He referenced the OEP handbook that states some of the reasons to accept an appeal were a technical error or new evidence. That an appeal shouldn’t be heard based on the same set of facts already presented. Another reason would be to correct any errors in the Decision prior to a court appeal. He said the Board may add additional reasons for the decision or write a new decision. He said he thought that the Board should go through the request and decide if any of the reasons for an appeal were met.

The first item looked at by the Board in the request was item A under Section III. This stated that the ZBA’s decision was ambiguous and unsupported by any findings or directives to the Planning Board, requiring clarification. 

Mr. Shambaugh said that the Planning Board felt that the decision by the ZBA was ambiguous.

Mr. Gaisser said that he felt the decision was clear enough.

Ms. Broderick said that she felt that, while the decision arrived at was correct, the language could have been clearer.

Mr. Shambaugh said he felt that, while the decision arrived at was the correct one, as a stand alone document the decision was not very clear.

Mr. Gaisser asked Mr. Shambaugh if the Planning Board had a copy of the minutes from the ZBA meeting of January 13th available to them to under-

stand the totality of the decision arrived at by the ZBA. Mr. Shambaugh said the minutes were available to the Planning Board. but he wasn’t certain if they referenced them in their discussion.

Ms. Broderick again said that she felt the ZBA could have provided more clarity in the decision to help the Planning Board understand the decision better.

Mr. Veld said that he had felt uneasy after the decision was arrived at be cause he thought it didn’t provide enough detail.

Mr. Mykland said that he felt the decision the ZBA arrived at was correct and that it was the function of the Planning Board to decide the details involved in the issues presented as to adequate screening and buffers. He felt that the ZBA had performed it’s proper legal function in ruling on the initial appeal of the Planning Board’s denial and that it was the proper function of the Planning Board, not the ZBA, to decide the amount of screening and buffering necessary. He said he would rather not see this case get passed back and forth between the ZBA and the Planning Board for any extended period of time. He said that no matter what decision was arrived at tonight it would eventually be appealed.

Ms. Broderick said that, depending on what decision was arrived at tonight, the next step would be to appeal the decision to either the State or Federal Court.

Mr. Shambaugh pointed out that both the ZBA and the Planning Board had received advice from legal counsel in this case. He said the ZBA had followed the advise of it’s counsel in their decision and that he thought the decision was the correct one and should stand as it was. He felt that the written decision along with the detail provided in the minutes of the January 13, 2011 ZBA meeting gave a clearer picture of the decision when viewed as a whole.

Mr. Gaisser moved to deny the request for reconsideration. Seconded by Mr. Shambaugh.

The vote was 3-2 to deny the request. Mr. Gaisser, Mr. Shambaugh and Mr. Mykland voting in favor, Ms. Broderick and Mr. Veld voting against. The motion carried.

Ms. Broderick said that a motion for reconsideration of the Berkowitz case had been received from Attorney Steven Whitley on behalf of Caring for Sandwich on February 10, 2011. Since it was received so late and all the Board members had not had an opportunity to read it, it would be on the agenda for the March 10, 2011 meeting.

The minutes of the January 13, 2011 ZBA meeting were read and accepted as corrected. Motion by Mr. Shambaugh, seconded by Mr. Gaisser.

The minutes of the January 20, 2011 ZBA meeting were accepted as read. Motion by Ms. Broderick, seconded by Mr. Shambaugh.

Ms. Broderick passed out copies of the new law books the ZBA had ordered. We seemed to be short a number of copies and Ms. Broderick would check with Ms. Graham in the Town Office to see as to what may have become of these copies.

The meeting was adjourned at 7:55 pm.

James Mykland

Secretary

January 20, 2011

(Final Version)
Members present: Chair Catherine Broderick, Ben Shambaugh, Jim Gaisser, Rich Veld. Absent: Jim Mykland, Peter VanWinkle, Jim Martel.

Public present: Benjamin Fullerton

Chair Broderick opened the meeting at 6:55 pm

Approval of minutes: Chair Broderick announced that she had not yet received the minutes for the January 13, 2011 meeting. Approval of these minutes was deferred to the February 10th  meeting

2011 board officers: Chair Broderick would like a discussion on the officers for the next term at the February meeting.

Rules of Procedure: The Chair announced that this would be the third hearing on the adoption of the amended Rules of Procedure for the board. Chair Broderick asked if there was any further discussion. Hearing none, the Chair called for a vote adopting the new rules of procedure. Approved without dissent, motion by Mr. Shambaugh, 2nd by Mr. Veld.

Request for Special Exception: 

Applicant: Benjamin J. and Amanda M. Fullerton                                                                Property location: 52 Whittier Hwy, Tax Mar R 10, Lot 59-C

Mr. Shambaugh moved to accept the application for consideration, second by Mr. Veld, motion approved without dissent.

Mr. Fullerton explained that he would like to run a sawmill as part of his landscape business on a piece of undeveloped land that he owns. His business produces an amount of softwood that he presently gives away which he feels he could make use of with a mill. As part of his application he presented a survey, done by Hambrook Land Surveying, of the sixteen+ acre parcel showing existing and projected building sites. Chair Broderick asked about noise. Mr Fullerton stated that the mill would be powered by a muffled 80 horsepower diesel engine housed within a building. Chair Broderick went through the questions answered in the application. It was noted that all setbacks were met. Mr.Shambaugh asked of the distance to nearest dwelling, the applicant estimated 1000 feet. Mr. Gaisser reminded the board that once it had been established that the application had met the standards of the ordinance, the “guiding light” for deciding approval of a Special Exception was the spirit of the ordinance.

Upon discussion, the board established three findings of fact regarding distances and neighboring properties. These are specified in the notice of decision.

Chair Broderick made the following motion: To approve a request for a Special Exception for Benjamin and Amanda Fullerton to run a sawmill on the applicants Whittier Highway property, tax map R10 Lot 59-C. This pursuant to section 150-102E, Article 15 of the zoning ordinance. Second by Mr. Shambaugh, approved without dissent.

Chair Broderick asked if there was any other business. Hearing none, meeting adjourned at 7:29 pm. Motion Mr. Veld, second Mr. Shambaugh.

Respectfully submitted,

Jim Gaisser

Note: next meeting February 10, 2011

January 13, 2011
(Final Version)
Members present:

Catherine Broderick, Chairman

Ben Shambaugh, Vice-Chairman

Peter Van Winkle

Jim Gaisser

Richard Veld

Jim Mykland

Leo Dwyer, Selectmen’s Representative

Public Present:  see list attached

Ms. Broderick called the meeting to order at 7:07 PM.  She said that consideration of the minutes would be deferred to the end of the meeting.  She stated that the ZBA is quasi-judicial in nature and would be tonight hearing two appeals of Planning Board decisions.  

The ZBA members present for this meeting were introduced  Ms. Broderick said that the ground rules for the appeals would be as follows.  The appellants would present their case first, the rebutters would go next, and finally members of the public who were immediately involved or affected would be able to speak.  She asked that remarks from the public be limited to three minutes, that neither hearing would go beyond 10  PM, and that the specific task of the ZBA  was to affirm or reverse the Planning Board decisions.  Town Counsel advised that the ZBA was limited to consideration of the Planning Board reasons for denial.

Public Hearing

The first order of business was the continuation of the Appeal of  the Planning Board Notice of Decision of October 13, 2010, denying a site plan review of  an application for a Personal Wireless Service Facility by Kenneth and Cynthia Oxton/AT&T Mobility at 83 Palmer Hill Road, Tax Map R-1 Lot 36.  Ms. Broderick said that Mr. Veld had been present for the first meeting on the ATT appeal and he would be a voting member for this matter.  The other voting members were Ms. Broderick, Mr. Gaisser, Mr. Van Winkle, and Mr. Shambaugh.

Atty. William Dodge, speaking for AT&T, said that he had nothing to add to the visual buffer question.  He said that the ZBA would do well to look at a recent decision from Lawrence, MA, involving a failure to adhere closely to the Telecommunications Act (TCA), which says that planning boards must present evidence, not just reference to provisions of the ordinance, in giving reasons for decisions.    He presented a copy of the Lawrence decision to the Board, and Ms. Broderick reminded him of the two week limit for the presentation of new materials.  Continuing, Mr. Dodge said that AT&T had looked for alternative sites, citing the Kimball property and unsuccessful negotiations which prompted AT&T to turn to minimizing the impact at the Oxton site.  Ms. Broderick asked about the height of the proposed tower, and Mr. Dodge said that it was 84 feet.  

Ms. Regina Nadeau, attorney for the Carters (abutters), submitted a list of proposed findings, saying that the submission of new materials does not exclude new findings.  Ms. Broderick said that the ZBA would choose which findings use.  Ms. Nadeau raised a jurisdictional issue of whether the TCA should be involved.  Ms. Broderick said that a TCA factor in this case could be recognized.  She read the text of the Planning Board decision, and she said that the scope of this review is the zoning ordinance and the Planning Board decision.  Ms. Nadeau listed the points on which denial of the appeal should be based.  

· Timeliness: Ms. Nadeau said that the appeal had been filed after the 30 day limit.

· Inadequacy of the vegetative buffer. 

· The PB review of facts, based on site visits and crane test.

· The PB decision.

Ms. Broderick asked how Ms. Nadeau's clients would be harmed by late filing.  Ms. Nadeau replied that filing limits are rigid, late filing has led to unnecessary hearings, and a reversal would harm her clients.  Regarding invoking the TCA and asking for waiver of the zoning ordinance, Ms. Nadeau said that the applicant must provide information on alternative sites.  She read from Exhibit 4, saying that  AT&T claims that the PB should have realized that denial would violate the TCA, and the PB should have waived the pertinent parts of the zoning ordinance.  She cited claims of AT&T in the PB minutes that no suitable alternative sites were available.  She said that the PB was correct in basing its decision on basis of inadequate buffer, as shown by a photograph of the crane test from the Carter's houseand the words in the ordinance to the effect that shielding should be complete and year around.

Mr. Dodge replied that the quotations cited by Ms. Nadeau were taken out of context.  He reviewed the procedure for determining sites, and he said that Mr. Breuer had tested 6 sites.  Mr. Breuer had concluded that the Oxton site would satisfy the coverage gap.  Mr. Dodge said that test site #6, on the Kimball property, would cause visual problems.  He said that AT&T turned its efforts to screening as effectively as possible by buffering the lower and middle portions of the tower and disguising the upper portion as a monopine.  

Ms. Broderick said that she had received an email from Judy Dunlap who was not present, and she gave copies to both attorneys.  She then asked for public comment.

Mr. Sirianni, abutter, read  §150-81f, buffer requirements and then presented a photograph taken January 6.  Ms. Broderick said that no submissions after January 6 were possible, unless it was okay with counsel.  Mr. Dodge objected.  Mr. Sirianni said that his second floor window was 32 feet above the average canopy height, and the tower would definitely not be screened from his house.  He said that the trees which are supposed to provide the screen do not currently exist on the property.  Ms. Broderick said that the Board already had extensive evidence and asked if there was anything further that was new.  

Mr. Carter read a statement.  He referred to the spirit of the ordinance and said that the applicant had declined to investigate other sites, instead choosing the site on which it would be least expensive to build.

Ms. Broderick read Ms. Dunlap's email message, the gist of which was that the decision was based on the evidence submitted by the applicants, that the controversy was excessive, and that it impacted a small part of Sandwich.  She said that in general, she was neutral; she is not an abutter.

Mr. Maxon, consultant to the Carters, said that he wished to rebut potentially libelous statements which were now in the record.    Ms. Broderick said that the ZBA was not a court and Mr. Maxon's curriculum vitae stood on its own, so she would not allow a rebuttal.  She said that avenues of appeal were open. 

Ms. Oxton, owner of the proposed tower site, said that she wanted consideration and that she has invited people to visit the property.

Ms. Broderick asked for a motion to close the public hearing.  Mr. Shambaugh offered the motion, to close the hearing and Mr. Van Winkle seconded.   There was no dissent.

Board Deliberation        

Ms. Broderick said that the filing of the appeal by AT&T was not untimely, per RSAs 676:5 I and 21:35.  She moved to accept the appeal as timely. Mr. Gaisser seconded the motion, and it was approved without dissent.

Mr. Van Winkle said that there was nothing in the PB decision concerning alternative sites.

Ms. Broderick began a listing of proposed findings.

· Proposed height of tower is 84 feet, per exhibit J and objections filed by the Carters.  

· Average height of the existing canopy is 52 feet, as stipulated by both attorneys.

· Distance from the center of the tower to the Carters' house is 386 feet, according to plan L1.

· Distance from the center of the tower to the Sirianni house is 501 feet, according to plan L2.

· Distance from the center of the tower to the property line is at least 150 feet, according to Mr. Shambaugh.  Ms. Nadeau objected that the AT&T surveyor would never certify the exact distance.  Mr. Dodge plan C2 shows setback distances of 151 ft. 5 in.

Mr. Shambaugh entered the AT&T mitigation plan into the record.  Submission of a landscaping plan by AT&T  was added to the list of proposed findings.  

Ms. Broderick read and paraphrased three sections of the zoning ordinance.

· §150-75:  applicant met the purpose and intent of the section in the opinion of Ms. Broderick.

· §150-81 A: Mr. Van Winkle mentioned that this facility would change community scale.

· §150-81 F: camouflage.

Mr. Van Winkle pointed out that §150-78 also treated camouflage, and Mr. Gaisser pointed out that it called for camouflage to the greatest extent possible.  Ms. Broderick asked about the appropriateness of the location.  Mr. Van Winkle said that to evaluate that question there was a need to look at the photographic evidence.  Mr. Veld said that a plain monopole would be better camouflaged than an artificial pine.  Ms. Broderick cited §150-86, which concerns views and reiterates the need for a dense tree buffer.  Mr. Shambaugh felt that the application complied with §150-86.  

Mr. Van Winkle offered a motion to reverse the October 13 Planning Board denial of site plan approval for a Personal Wireless Service Facility on the Oxton property.   Mr. Gaiser seconded the motion, and it was approved by a vote of 5-0.  Ms. Broderick announced that the 30 day period for appeal of this decision would begin tomorrow.

Public Hearing

The second order of business was to hear the application for appeal by Caring for Sandwich of the Planning Board Decision of November 4, 2010, which approved subdivision of Tax Map R12 Lot 15 and R19 Lot 45, Elliott and Nancy Berkowitz Living Trusts. 

Mr. Van Winkle recused himself, owing to the fact that his property overlooks Buzzell Ridge.  Voting members for this matter were Mr. Broderick and Messrs. Shambaugh, Gaisser, Veld, and Mykland.  

Mr. Mykland moved to accept this appeal for consideration.  Mr. Shambaugh seconded the motion, and it was approved without dissent.  

Ms. Broderick said that in the event of a continuation of this appeal, new submissions would be needed within 14 days of the first meeting.

Ms. Broderick asked Mr. Stephen Whitley, attorney for Caring For Sandwich, and Mr. McCormack, attorney for Mr. and Ms. Berkowitz, whether they objected to the participation of Mr. Shambaugh, who had participated as an alternate in the PB deliberations.  Mr. Whitley objected; Mr. McCormack did not object.  None of the other ZBA members objected to Mr. Shambaugh's participation as a ZBA member. Mr. Whitley withdrew his objection.

Mr. Whitley reviewed objections to the decision.  The PB did not require a variance for the crossing of a wetland by a road.  The justification for this was administrative gloss applied to §150-48 B (7).  Mr. Whitley explained that administrative gloss is placed on an ambiguous clause which has been consistently interpreted in a specific way.  He said that administrative gloss should not be applied because the §150-48 is not ambiguous, and the PB should not have looked beyond the plain and ordinary interpretation of the words of the section.  Mr. Whitley said that a DES permit does not equate to a permitted use; the Sandwich wetlands ordinance is more strict than state law.  Therefore, the applicants needed to apply for a variance for the road.

Returning to the issue of administrative gloss, Mr. Whitley said that he was aware that Town Counsel had offered opinions on both sides of the issue.  Regarding the question of consistent interpretation, Mr. Whitley referred to a report which the Town provided to Mr. McCormack, attorney for the Berkowitzs.  Mr. Whitley said that the report on seven applications approved from 1989-2010 did not indicate consistent interpretation because the cases cited involved DES permits without showing that they were required by the PB.  In one of the cases, the PB required a special exception, indicating a valid reading of the ordinance.  



Mr. Jack McCormack, attorney for the Berkowitzs, stated that administrative gloss was a rule of construction, intended to provide consistency in the application of an ambiguous statute.  Mr. McCormack said that there could be ambiguity in the word "structure" in §150-48 A; "structure" might , or might not, include roads.  He said that B 1-7 did not make sense in light of A.  He said that the interpretation has been consistent in accepting a DES Wetlands Permit approval.  

Ms. Broderick raised the question whether A(2) and B(7) are in conflict if they are not ambiguous.  Mr. Whitley repeated his opinion that there was no ambiguity.  Ms. Broderick said that there could be ambiguity in the words "might include"  in the first sentence of B. Mr. McCormack agreed, saying that there was an obvious conflict between A and B.,.  

Mr. Gaisser asked about the nature of the problem, and it was stated that it concerned a road crossing a wetland.  Mr. McCormack said that it was an area of 623 sq.ft., and Mr. Hambrook said that it was not a single contiguous patch.  Mr. Hambrook, speaking of his 13 years on the ZBA, said that there had been consistent interpretation, allowing alteration of wetlands with a DES permit and no special exception or variance.

Mr. Gaisser asked whether there was an instance in which the PB asked an applicant to obtain a special exception or a variance after a DES permit had been obtained.  Mr. Dwyer said that an example of an instance would be a more stringent setback for a septic system required by Sandwich than by DES. 

Ms. Heard, whose property has a view of Buzzell Ridge, said that Caring For Sandwich includes 75 members.  She said that she saw no ambiguity in the ordinance in question, and road building was permitted, as long as there was no dredging and filling of wetlands.  

Ms. Broderick called for a motion to close the public hearing.  Mr. Mykland moved to close the public  hearing, and Mr. Shambaugh seconded the motion.  There was no dissent.

Board Deliberation    

Ms. Broderick said that the Board needed to consider whether the ordinance is ambiguous and administrative gloss applies.  If it does not, then the applicant would need to seek a variance.  She said that, while there was compelling evidence about views, she did not hear evidence concerning danger to wildlife or water supplies.  There was also no evidence regarding flood protection.  Mr. Mykland said that there had been no testimony about pollution of wetlands by building of the road.

Mr. Shambaugh said that §150-48 A and B had been intact for many years, with minor revisions, most recently in 2004 (DES permit for building of road).  He saw A and B as mutually exclusive and said all of the uses in B had been allowed in the past.  He did not see the B as a list of additional forbidden uses.  Mr. Mykland said that he saw definite ambiguity and that there had been an attempt to be consistent with applications by administrative gloss.

Ms. Broderick listed proposed findings.

· There is a history of decisions between 1989 and 2010, inclusive, involving §150-48 A (2) and B (7), in which 6 subdivision applications were approved with a DES permit, issued or pending.  

· DES has issued a permit for the project on the Berkowitz property.

Ms. Broderick said that the ZBA could approve the PB decision or reverse it.  Mr. Mykland moved to affirm the PB decision of November 4, 2010 approving subdivision.  Mr. Veld seconded the motion, and it was approved by a vote of 5-0.

In the matter of an application for Special Exception by Ben and Amanda Fullerton, Tax Map R10 Lot 59-C, 150 Whittier Highway, Ms. Broderick said that the hearing would be held on Thursday, January 20.  Ms. Broderick offered a motion to accept the application, Mr. Mykland seconded the motion, and the Fullertons had previously agreed to postpone by a letter to the Board.  Mr. Shambaugh moved to open the public hearing and continue the hearing until January 20, 2011. The motion passed, without dissent.

Some minor corrections to the minutes of December 9, 2010 were suggested.  Mr. Van Winkle moved to accept the minutes, as corrected.  Mr. Mykland seconded the motion, and it passed, without dissent.  

Regarding the amended rules of procedure, there was general agreement that they were satisfactory and would be formally adopted at the next meeting on January 20, 2011.  

Ms. Broderick said that she would be late for the January 20 meeting, and Mr. Shambaugh would start the meeting.   

Mr. Myland moved adjournment at 10:05 PM.

Respectfully submitted,

Leland Yee

Acting recording secretary

These minutes have been posted for your convenience. They may not have yet been approved by the ZBA.


