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These minutes have been posted for your convenience. Current minutes have not yet been approved by the Zoning Board of Adjustment
TOWN OF SANDWICH, NH

ZONING BOARD OF ADJUSTMENT

December 9, 2010

Members present:

Catherine Broderick, Chairman

Ben Shambaugh, Vice Chairman

Jim Martel, Alternate

Peter Van Winkle, Voting Member

Jim Gaisser, Voting Member

Richard Veld, Alternate

Leo Dwyer, Selectmen’s Representative

Public Present:  see list attached     

Chairman Broderick, called the meeting to order at 7:02 pm. She introduced the ZBA members present , outlined the guidelines for the meeting, including the possibility the case may not be completed this evening, and in which case if interested parties wished to submit additional material they must do so no later than 12/29/2010.

Mr. Shambaugh, read a statement outlining his dual role as a planning board alternative member and a member of the ZBA.  He indicated he could review and judge the case without bias.   He asked if either interested party objected; Regina Nadeau, attorney for the opposing party objected, applicant, ("ATT") did not. Shambaugh then polled the Board, who indicated no objection.

Mr Veld, described his work in the communications industry, responded to the inquiry that he could review the case without bias.

Chm. Broderick then announced that Mr. Shambaugh, Mr. Van Winkle, and Mr. Gaisser, would be the voting members and that Mr. Martel, would be elevated from alternate to voting member for this case.  Mr. Veld would sit as an alternate.

Public Hearing

Chm. Broderick brought forward the application representing the Appeal of a decision by the Planning Board, denying ATT site plan review to locate a communications tower and compound on Kent and Cynthia Oxton's land.

She recognized Attorney Regina Nadeau who made a presentation requesting the Board decline to hear the case due to applicant's failure to file in a timely manner, and included in her statement a question of jurisdiction given the nature of the case.

Responding to the opposition's objection, William J Dodge, attorney for the applicant, ATT;  indicated the applications was filed in a timely manner, that the jurisdiction of the case was correct and he requested the Board accept the case.

Chm. Broderick indicated the issue of timeliness would be deferred and reviewed by the board after the material recently submitted could be studied.  She indicated the board would now move to vote whether to hear the case at this time.

Shambaugh moved the Board accept the case, Martel seconded, Board voted affirmative.

Chm. Broderick recognized Attorney William Dodge, who presented the case for applicant.  He cited material that each board member has been provided with, and available to the public at Town Hall.  He described errors he felt the Planning Board had made in denying the application, specifically concerning the required buffer, and alleged failure to recognize lack of alternative sites.

He described the type of tower, dimensions, visual appearance, site plan, landscaping, and coverage in the "site ring"  He reviewed the great lengths ATT had gone to seek alternative sites and to minimize visual impact at the proposed site.  

He presented photographs, plans for  a proposed access road and landscaping plans.

He summarized the applicant's position that the proposed site is in conformity with town ordinances, that no alternative site is available, and the project is environmentally friendly. He concluded by indicating he felt  the Board should remand the case back to the Planning Board.

W Dodge then called two witnesses, Kevin Breuer, (ATT engineer), and Peter Demarco, (ATT site acquisition representative).

K Breuer established his credentials, then presented slides, a copy of which ATT has provided to the Board et al illustrating cell phone tower signal coverage and effectiveness as well as the camouflage proposed for the tower and the site buffer.

P Demarco established his credentials, then described how he and others went about the search for the proposed site, working with ATT, neighborhood contacts, as well as town officials and the Planning Board.

W Dodge reviewed the applicant's presentation,  reiterating that this is the only site available, and the screening of the buffer and tower camouflage were in compliance with the Town's ordinances and concluded with a request the board approve the application.

Chm. Broderick recognized Nadeau, for the opposition.

R. Nadeau questioned the Board's jurisdiction.  She questioned the proposed year round effectiveness of the screening of buffer, referenced a photograph, a copy of which was distributed to the Board et al. She continued with a discussion of tree heights, and the time they would take to be effective at maturity.  She questioned ATT's  efforts to locate suitable alternative sites, and called  David Maxson, (founder, Broadcast Signal Lab LLP) to speak to that issue.

D Maxson established his credentials and introduced materials that were circulated to the board at the meeting. The materials illustrated coverage areas that he indicated could be alternative sites for ATT.  He questioned whether the proposed site would be totally effective and posited that a second tower would be required in Moultonborough.

R Nadeau summarized opposition's position, reviewed jurisdictional issue, screening and buffer effectiveness, clarity of ordinance and the requirement made by TCA to seek alternative sites.  

She reiterated her request the Board deny the application.

Chm. Broderick invited members of the public to speak, outlining guidelines for such presentations.

Chip Kimball:  Neighbor; reviewed his interaction on the case with both applicant and opposition, as well as expressing his belief there exists alternative sites.

Cindy Oxton: Owner;  reported no trees had been cut down in the site area over the past 16 months, refuting a comment made earlier by the opposition.

Tom Sirianni:  Abutter; discussed buffer effectiveness, and also reported on the results of a test he conducted with a Verizon cell phone along route 25.

Susan Dail: Abutter; recently purchased land across the street near proposed site, indicated they were planning to build a retirement house there, but if a tower went in they would probably leave town.

Dustin Carter:  Abutter; feels there are alternative sites

Lucille Sirianni:  Abutter;  Historical homes in this area, not a proper area for a cell tower.


Chm. Broderick indicated Board could ask questions.

She began, asking about the landscaper used by applicant.

W Dodge indicated it was Shamrock Landscaping Company.

Chm. Broderick asked about other carriers use of the tower.

W Dodge said it could support other carriers.

Shambaugh asked if the other antennas would be below ATT.

W Dodge indicated in the affirmative.

Chm Broderick asked Atty. Dodge to clarify request.

W Dodge confirmed the applicant seeks to have application remanded to Planning Board.

Gaisser asked about red/blue ribbons in site area.

W Dodge did not know about such ribbons.

Gaisser asked Sirianni about buffer and ATT offer to plant trees

T Sirianni reviewed issue of trees being planted on his property

Van Winkle asked C. Kimball if he had any training or experience in cell tower location and coverage analysis.

Kimball responded that he did not.

Chm Broderick indicated that she believed the case should be continued at the Board's January 13th meeting.

Shambaugh moved to continue, Gaisser seconded motion, 

Board voted approval.

Chm Broderick announced a 5 minute recess

Meeting was resumed at 9:16pm

Minutes for September 23rd meeting were approved as amended.

Board rules of procedure were reviewed and suggested changes made, including typos, renumbering headings, rules for requiring that materials for a meeting need to be received 14 days prior to that meeting. 

Also the 30 day requirement was reviewed in reference to appeals of an administrative decision and board agreed to maintain that time restriction.

Also Board agrees that Alternative members may sit at Board table, ask questions, deliberate with Board but cannot make motions or vote.

The proposed changes to Rules of Procedure will be read at the next  meeting and voted on at the meeting thereafter.

The meeting was adjourned at 10:06 pm.

Respectfully Submitted,

Peter Van Winkle

Acting Secretary 

SPECIAL MEETING

September 23, 2010

Members Present:

Catherine Broderick


Ben Shambaugh

Jim Mykland

Peter Van Winkle

Jim Gaisser

Jim Martel

Richard Veld

Public Present:   Scott Lees

Chairman Broderick called the meeting to order at 7:02 pm.

Public Hearing

Continuance of a request for a Variance to the setback of an effluent disposal area to a property line and poorly drained wetland for Roberta O’Neil at 268 Fellows Hill Road, Map R3, Lot 16

Ms. Broderick presented a letter received from Joel Azerrad, abutter, concerning the ideas discussed at the last meeting. A copy of that letter has been added to the case file.

Mr. Lees presented the new, updated plan showing the leachfield pivoted away from the Azerrad Property line and well. The new proposed leachfield will be 24.8 feet from the Azerrad property line, 70.1 feet from the Azerrad well, 56.7 feet from the nearest wetlands and still 125 feet from Cold River. These setbacks meet at State requirements.

In addition, a note on the plan instructs that STR #26 pipe be used in the construction of the leachfield.

A question was asked if a waiver was needed for the O’Neil well radii. Mr. Lees explained since this was Ms. O’Neil’s prior existing well no wavier was needed.

Mr. Shambaugh wanted clarification of the variances being requested. The requests now would be for .2 feet for the 25 foot sideline setback. Article 3 Section 150-13A(2) and for 68.3 feet to the 125 foot wetlands setback. Article 9 Section 150-51C(1) & [c].

The public hearing was closed at 7:23pm.

Ms. Broderick, Mr. Shambaugh, Mr. Gaisser, Mr. Veld and Mr. Martel would be the voting members for this request.

Mr. Shambaugh said that he appreciated the willingness of the applicant to be flexible and that he felt that the current plan meet Ms. O’Neil’s needs and affords fair protection to the abutter Mr. Azerrad. There was general agreement by the Board on this.

The Board considered the five tests that need to be met to grant a variance and agreed that the currant plan met all of the criteria.

Mr. Shambaugh moved that the Board grant the application for the variance for the reconstruction of the septic system granting a variance of .2 feet to the sideline setbacks and a variance of 68.3 feet to the poorly drained soils setback. Second by Mr. Martel.

The vote was 5-0 to grant the Variance.

Other Business

The minutes of the September 10, 2010 meeting were approved as corrected.

Mr. Shambaugh suggested that Ms. Broderick have the Town Office order new law books for the Board. These will be printed next year but need to be ordered now. The Board unanimously voted to do this.

A discussion ensued over a change to RSA 676:1 that allows non voting members of the Board to contribute to the discussion during the non-public portion of the meeting even if they couldn’t vote. Mr. Shambaugh pointed out that this would need to be addressed in the Board’s Rules of Procedure. Mr. Shambaugh offered to work on the proposed wording at bring it back to the Board at the next meeting.

There being no further business, the meeting was adjourned at 7:43 pm.

James Mykland

Secretary

September 9, 2010

Members present:

Catherine Broderick

Ben Shambaugh

Jim Mykland

Peter Van Winkle

Jim Gaisser

Richard Veld

Jim Martel

Leo Dwyer, Selectmen’s Representitive

Public present:

Scott Lees, representing Roberta O’Neil

Joel Azerrad, Abutter

Public Hearing

The hearing was called to order by Chairman Broderick at 7:32 pm. She introduced the members of the Board and explained the format of the meeting.

Voting members of the Board tonight would be Ms. Broderick, Mr. Shambaugh, Mr. Gaisser, Mr. Veld and Mr. Martel. They had been present at the prior meeting and had heard the earlier testimony.

Minutes of the August meeting were read and it was moved by Mr. Mykland and seconded by Mr. Van Winkle to accept the minutes as corrected. The vote was unanimous.

There was no new business.

Old Business

Continuance for a request for a variance to Article III, Section 150-13A(2) And Article IX, Section 150-51C(1) relating to the setback of an effluent disposal area to a side property line and poorly drained wetlands at 268 Fellows Hill Road, Map R3, Lot 16.

Mr. Lees represented the owner Roberta O’Neil. He said that , at the request of the Board at the last meeting, he had added the location of the well on the Azerrad property and the property line. He included for the file a letter from White Mountain Survey to Mr. Azerrad and gave copies to the Board as well as copies of the amended plan.

Mr. Lees went over the history of the laws establishing a 75” well radius to a leech field. The law was changed in June 1989 shortly after the well was driven on the Azerrad property. He explained that because of the change in law, and when it went into effect, Mr. Azerrad’s setback rights stopped at his property line which is apx 17 feet from the O’Neil property line and about 55 feet from the proposed leech field.

Mr. Lees explained that they had considered other sites on the property for the proposed system but, due to the importance of keeping the system 150’ from Cold River and as far as possible from the identified wetlands, this was the best location available on the property.

Mr. Veld referred to the letter from White Mountain Survey to Mr. Azerrad and had some questions about the law that was adopted in 1989 as it pertained to setbacks and Mr. Azerrad’s rights under those laws. Mr. lees again discussed the laws and the setback requirements.

Mr. Azerrad spoke about the history of his property and the well. He indicated that, due to concerns for future degrading of the water quality, he was going to have a water test done to establish a base water quality sample and asked if Ms. O’Neil might be required to perform periodic tests in the future to assure water quality.

Mr. Van Winkle discussed the advanced properties of the, so called, Presby System as opposed to old septic systems.

Mr. Shambaugh asked what would happen when the system fails in the future and discussed the area of the Ordinance that deals with hardships. He also asked Mr. Lees about other sites on the property that might be suitable for a system location. Mr Lees again said that they had placed it where it was to provide as much setback from the river, wetlands and abutting property as they could.

Mr. Azerrad said he was concerned for the effect that a potentially contaminated well may have on his property value. Ms. Broderick said this may be a concern but that Mr. Azerrad had not presented and evidence to support this concern.

Ms. Broderick asked about the amount of excavation that would be required for the system and the alternate locations.

Mr. Lees went over their criteria for the placement of the system again.  A question was asked about putting the system under the driveway to get it further from the Azerrad well. Mr. Lees explained that, due to the fill involved, a 2’ foot hump would be necessary in the driveway and that there was a danger of the system freezing. While this would get it further from the well, it would place it closer to wetlands.

The was a discussion of the technical merits of the Presby System as opposed to the old system.

Mr. Veld still had questions about the laws and the rights of Mr. Azerrad as to the location of the proposed system.

Mr. Azerrad asked if the tank would be sealed and grouted and Mr. Lees showed on the plan where this was mentioned for both the tank and possible pump box that may be needed.

Mr. Gaisser asked if Mr. Azerrad had spoken to Ms. O’Neil about the situation and he indicated that he had had a short discussion with her.

There were questions about the relative costs of a new system and using the old system footprint. Mr. Lees  said that much more material would be needed and additional excavation required to either use the old footprint or to build a system under the driveway. Mr. Shambaugh pointed out that the driveway could be moved.

The question was brought up of rotating the location of the leech field so that it maintained the 150’ setback from Cold River but increased the setback to the Azerrad well. Mr. Lees did some quick scaling off the map and indicated that his was doable but that it would still not meet the entire 75’ setback from the well and would be slightly closer to the wetland but still be in the setback from the wetland set by the State.

Everyone agreed that that was an amiable solution t the problem. Mr. Azerrad said that while he wasn’t entirely happy, the further the leech field was from his well, the happier he was.

Ms. Broderick suggested that a special meeting be held on September 23, 2010 at 7:00 pm to discuss the new plan. Mr. lees indicated he could have the paperwork done in the required time .

Mr. Shambaugh made a motion to continue the hearing until September 23, 2010 at 7:00 pm. Second from Mr. Veld. The vote was unanimous.

Ms. Broderick thanked Mr. Lees and Mr. Azerrad for their willingness to compromise.

The march Minutes were discussed and Mr. Mykland will get a corrected copy to Cathy at Town Hall.

Mr. Gaisser went over his discussions with the LGC about special exceptions and there will be more discussion of this in the future.

Ms. Broderick discussed upcoming training opportunities.

The meeting was adjourned at 9:05 pm

James Mykland

Recording Secretary

Meeting minutes August 12, 2010

Members present: Chair Catherine Broderick, Ben Shambaugh, Jim Gaisser, Jim Martel, Rich Veld. Absent: Jim Mykland, Peter Van Winkle.

Public present: Scott Lees (representing White Mountain Survey Company)

Chair Broderick opened the meeting at 7:02 pm,

Approval of minutes: Minutes of July 8, 2010 approved as submitted without dissent. Motion, Mr. Shambaugh, second Chair Broderick.

Request for special exception: Ordinance section 150-52.A.

Applicant: White Mountain Survey Co.                                                                                                             Owner: 315 Atlantic Avenue II Spend Thrift Trust                                                                                Property location:  264 Fellows Hill Rd, Tax map R-3  Lot #11

Motion to accept application approved without dissent. Motion Mr. Martel, second Mr. Shambaugh.

Chair Broderick noted Selectman Leo Dwyer’s absence as he is the Selectboard’s liaison. Mr. Dwyer left written notice that the Selectmen approve this request for special exception.

Applicant representative Scott Lees presented the application. The request revolved around the installation of a new septic system on a property where currently there was only an outhouse. While the proposed system as designed met all state setbacks, there were numerous instances where the towns more stringent setbacks would not be met. (These are listed in the subsequent motion below). Mr. Shambaugh asked who did the wetland delineation. Mr. Lees stated that the work was done by Greg Howard of North Country Soil Services. Work done by said company dated 4/21 /10 was accepted as part of the application. Mr. Lees stated that the work done on the wetland delineation matches flagging done on site.

Chair Broderick spoke that she felt comfortable that the application was sufficient for approval. Mr. Gaisser felt that the application did not meet the spirit of the ordinance and questioned if the existing building met the standard to be considered a dwelling. The ordinance definitons for dwelling, accessory dwelling, and kitchen were read and discussed. Mr. Veld felt the standard for dwelling was met. Mr. Shambaugh stated that (150-52.A.) was drawn and approved by the voters during his time as Selectman. He felt this application was an example of what this amendment to the ordinance was trying to address. Mr. Martel asked Mr. Shambaugh to expound on that thought, to which Mr. Shambaugh complied.

Upon question, Mr. Lees stated that the state had not reviewed any aspect of this project in regards to septic design or the Shoreland Protection Act. Mr. Lees said the ZBA was “the first step”.

Mr. Veld brought up ordinance section 150-51 and asked if the high water mark spoken of the in the ordinance had been met. Mr. Lees said this was the standard used in this application.

Chair Broderick made the following motion to approve the application, quoting almost verbatim from page four of the application. “To approve construction of an individual sewage disposal system for an existing single family home which does not have an existing water system or sewage disposal system within the Rural/ Residential Zoning District. Granting relief from the Sandwich Zoning Ordinance’s septic tank setback from the Cold River (49.8’ variance), septic tank setback from poorly drained wetland (28.1’ variance), septic tank setback from a well (21’ variance) and leach field (EDA) setback from poorly a drained wetland (47.2 variance). All proposed setbacks meet or exceed the minimum setbacks required from the NHDES, Subsurface Systems Bureau. Note: all dimensions comply with the NHDES setback requirement which satisfy the Special Excetion criteria in 150-52.A.” Motion seconded by Mr. Shambaugh. There being no further discussion, motion approved 4-1, Mr. Gaisser in dissent.

Request for variance from Article III, Section 150-13A.(2) and Article IX, Section 150-51.C.(1)(c)  

Applicant: White Mountain Survey Co.
        





 Owner: Roberta O’Neil                                                                                   .

 Property location: 268 Fellows Hill Rd., Tax map R13 Lot #16

Motion to accept application approved without dissent. Motion Mr. Martel, second Mr. Shambaugh.



Applicant representative Scott Lees presented the application. The request for variance is made to allow a new septic system to replace an existing system which is in poor condition. Chair Broderick asked Mr. Lees if he was aware that in the past few days, Town Hall had received an email and certified letter from abutter Joel Azerad raising the issue of the proximity of his well to the proposed septic system. Mr. Lees stated he was aware of the letter. He had sited the well on an amended plan that was accepted as part of the application. It was noted that section 150-13.B. of the ordinance required a 75’ setback from well to septic system. By scaling the plan, Mr. Lees confirmed Mr.Azerad’s assertion that his well was 55’ from the proposed work, though this was not an actual field measurement. Mr. Azerad’s letter was accepted into the record. From NH code of administrative rules, Mr. Lees passed out copies of Env-Wq 1008.06 relating to protective well radii. Mr. Lees made the argument that the neighbor, whose well was drilled in the late 1990’s bore responsibility for a poor location of the well. The membership of the board questioned such reasoning. Mr Gaisser asked the why the existing septic wasn’t replaced in kind. Mr. Lees said he didn’t know but that he could find out.

At Chair Broderick’s suggestion, Mr. Lees requested a continuation of this hearing. He will try to find answers to questions raised by the board as well as try to contact Mr. Azerad to see if any of his concerns can be resolved. The application was continued until the 9/9/10 ZBA meeting, approved without dissent, motion by Mr. Veld,  2nd Mr. Shambaugh,.

Proposed changes to the ordinance regarding special exceptions, 150-102

Chair Broderick distributed her suggested changes. The Chair stated that this work was essentially copied from the Gilford ordinance. Mr. Shambaugh suggested adding wording that would retain the boards existing authority to impose conditions upon an approval. The board agreed with this suggestion. The board discussed and agreed upon additional wording which Chair Broderick will add to her original proposal and submit to the Planning Board for their review.

Other business

Chair Broderick passed out mailings regarding seminars that may be of interest to board members. Chair Broderick asked if there was any additional business to discuss. Hearing none, meeting adjourned 8:55pm, motion Mr. Martel, second Mr. Veld.

Respectfully

Jim Gaisser

July 8, 2010  

Members Present: Chair Catherine Broderick, Ben Shambaugh, Rich Veld,  Jim Gaisser. Absent: Jim Mykland, Peter Van Winkle, Jim Martel.

Public present: Mary Fleischmann, Planning Board members Rich Benton and Carl Benton.

Chair Broderick called the meeting to order 7:13 pm.

Approval of minutes: Mr. Veld raised a question regarding the amended minutes of March 2010. Ms.Broderick will confer with Mr. Mykland on this, approval pending. The minutes of April 2010 were approved as submitted, motion by Mr. Veld, seconded by Mr. Shambaugh.

Chair Broderick invited Mr. Benton and Mr. McNall to join in an open discussion of a review of the special exception and site plan review process. Ms. Broderick explained the ZBA’s role in the special exception process. Mr. McNall gave a history of the planning board’s handling of site plan reviews. There was discussion on the differences and similarities of the board’s roles regarding applications to the above mentioned. Also discussed was the appeared redundancy when an individual had to make applications for both a special exception and a site plan review for the same project. There was a general feeling that, in regards to this subject, joint meetings of the boards were not a positive. Some adjustment to section 150-12 of the zoning ordinance may have merit. Discussion meandered from there, experiences as board members shared.  When the discussion returned to the subject at hand the attendees unanimously agreed that pursuing this matter made sense.  The ZBA will discuss suggesting zoning changes pertaining to special exceptions. Mr. McNall asked that any recommendations be made by the November Planning Board meeting.    The ZBA will have a work session on the subject at their August 12 meeting.

Chair Broderick asked if there was any further business. Hearing of none, meeting was adjourned, 8:50 pm, motion by Mr. Shambaugh, seconded by Mr. Veld.

Respectfully submitted,

Jim Gaisser

April 8, 2010

Members present:

Catherine Broderick

Ben Shambaugh

Jim Mykland

Jim Gaisser

Richard Veld

Leo Dwyer, Selectmen’s Representative

The meeting was called to order at 7:03 pm by Ms. Broderick.

There was no new business or new applications.

Mr. Shambaugh moved and Mr. Gaisser seconded that the minutes of the March 11, 2010 meeting be approved as corrected. The vote was 5-0 in favor.

At this point members Peter Van Winkle and Jim Martel joined the meeting.

The next order of business was election of officers for the coming year.

Mr. Van Winkle nominated Ms. Broderick for Chair. Second from Mr. Gaisser. There were no other nominations. The vote was unanimous in favor.

Mr. Van Winkle nominated Mr. Shambaugh for Vice-Chair. Second from Mr. Martel. There were no other nominations. The vote was unanimous in favor.

Ms. Broderick nominated Mr. Mykland to be Board Secretary. Second from Mr. Shambaugh. There were no other nominations. The vote was unanimous in favor.

The Board for the coming year is:

Regular Members


Catherine Broderick, Chair


Ben Shambaugh, Vice-Chair


Jim Mykland, Board Secretary


Peter Van Winkle


Jim Gaisser

Alternate Members


Jim Martel


Richard Veld

Ms. Broderick went over upcoming training and seminars. Mr. Veld would be attending the OEP Training Conference in May.

The Board discussed the possible conflict between the ZBA function of granting Special Exceptions and the Planning Board function of Site Plan Review. There is a great deal of overlap in the two functional areas and has the potential to cause difficulty with enforcement of decisions by the Selectmen. The problem seems to arise due to Sandwich being an early adopter of Zoning Regulations and the failure to better define the functions of the ZBA and Planning Board as changes occurred over the years.

Ms. Broderick offered to write a letter to the Chairman of the Planning Board suggesting a joint meeting of sub-committees of both Boards to discuss the issue and see if there is interest in proposing changes to the Zoning Ordinance to clean up any discrepancies. The Board was unanimous in supporting this idea.

Ms. Broderick, Mr. Shambaugh, Mr. Veld and Mr. Martel, if he is available, volunteered to serve as a sub-committee from the ZBA. Ms. Broderick offered to check and see what other Towns were using for tests for Special Exceptions.

The Board discussed Mr. Gaisser’s concerns about RSA 674:33 and whether it compelled the applicants to meet all of the tests for a Special Exception to be granted. Mr. Gaisser requested he be allowed to contact the Local Government Center to see what their interpretation of RSA 674:33 was as it pertained to granting Special Exceptions. The Board agreed that this would be helpful.

Mr. Dwyer is still trying to locate a Town hall key for the ZBA.

There being no other business, the meeting was adjourned at 7:55 pm.

James Mykland 

Board Secretary

March 11, 2010

Members present:

Catherine Broderick

Ben Shambaugh

Jim Mykland

Peter Van Winkle

Jim Gaisser

Richard Veld

Leo Dwyer, Selectmen’s Representative

Public Present:  Charles Bollinger      

Chairman Broderick called the meeting to order at 7:14 pm. She introduced the ZBA members present and indicated that Ms. Broderick, Mr. Shambaugh, Mr. Mykland, Mr. Van Winkle and Mr. Gaisser would be the voting members tonight.

Mr. Gaisser moved and Mr. Van Winkle seconded that the minutes of the February meeting be approved as submitted. The vote was unanimous.

Public Hearing

Ms. Broderick brought forward an application from Shawn McGivern for a Variance to Article III, Section 150-12A(3) of the Zoning Ordinance to install a new holding tank at 10 Whiteface Road (Route 113A) Map R-8 Lot 14-H within the 25’ setback to an abutting property. Mr. Bollinger would be representing Mr. Mcgivern at the hearing.

Mr. Shambaugh said there had been some question as to his actions at last month’s meeting in having the case put off until this month and the abutting property owners renoticed. He said in reviewing the application that he noticed that NHDOT had not been notified of the application and so thought that the application was not complete. He also had some questions as to whether Route 113A was a right-of-way or a State road. He also was concerned that he had past involvement in the property when he was a Selectman. For these reasons, he thought it best to consult Town Counsel about the application. Mr. Shambaugh requested and received permission from the Selectmen for direct consultation with Attorney Walter Mitchell. 

Mr. Mitchell advised him that he thought the NHDOT needed to be notified as an abutter and also that he thought Mr. Shambaugh’s prior involvement with the property would not be a conflict in the currant application.

Ms. Broderick said that as acting Chairman for that meeting, Mr. Shambaugh was within his rights and correct to seek advise from Mr. Mitchell prior to the meeting and that everything had been handled properly.

Ms. Broderick had a letter from NHDOT in regard to the application. They were neutral about the application as long as it did not effect run off on Route 113A and that all necessary permits were issued. This letter is included in the case file.

Mr. Shambaugh moved and Mr. Van Winkle seconded that the application be accepted as complete. The vote was unanimous.

Mr. Bollinger spoke to the application. He indicated that the sealed holding tank would be within two feet of the property line abutting Route 113A. He said that there was no other site on the small lot that met the criteria for a septic system due to set backs and wetlands. The lot is .47 acres in size.

Ms. Broderick asked about a picture included with the application that showed pipes underground coming from the building. Mr. Bollinger said that these went to an old cesspool that had not been used in many years.

Ms. Broderick noted that there were no abutters present at the meeting.

Mr. Veld asked if there was an issue with the cesspool having been abandoned for over one year and whether the cesspool could be revised.

Ms Broderick went over the uses and restrictions on a non-conforming lot and that Mr. Mitchell had an opinion on this that would be brought up later.

Mr. Gaisser pointed out that the well location on the property did not meet the setback requirements to the sealed holding tank in the Zoning Ordinance. Mr. Bollinger said the well setback met the 50 foot state setback requirements and not the 75 foot requirement in the Zoning ordinance, but that this allowed in Section 150-13 that pertained to private wells.

Mr. Shambaugh said one of his main concerns was that there had been issues over the years as to whether this was a dwelling or not. When he was a Selectman a request to recognize it as a dwelling had been denied. However, last spring, after a change in the Zoning Ordinance, the Selectmen had certified this as a dwelling. After consultation with counsel however it seems clear that whether or not the building was a dwelling was not germane to this case.

Section 150-51A allows replacement of or updating of septic systems due to wetlands and other circumstances on non-conforming lots. Mr. Mitchell’s opinion was that there had been a previous system on the property and that this was a replacement for that.

Mr. Bollinger noted that there would be many restrictions on the system if it was approved by NHDES and that they would only grant an a permit if this continues to be a seasonal residence. Change to a year round use would be a change in use to the permit if granted and the applicants would need to reapply to the State.

At 7:50 pm Mr. Mykland moved to close the public hearing. Second by Mr. Van Winkle. The vote was unanimous.

Ms. Broderick pointed out that if the application was granted, there could be conditions attached to it if necessary.

A technical question put to Mr. Bollinger indicated that if the application was approved by NHDES, the applicants would have 90 days from the granting of the permit to complete the work. They would have the opportunity to apply for one 90 day extension. If the work was not completed in that time, they would have to reapply to the State.

The Board discussed the five tests that need to be met to grant the Variance. There was general agreement among the Board that the application met all the tests.

Mr. Shambaugh moved to grant the McGivern application for relief from Section 150-13A(3) granting a 23 foot variance from sideline setbacks. Second by Mr. Van Winkle. The vote to grant the Variance was unanimous.

Other Business

Mr. Gaisser had some concerns as to Mr. Shambaugh notifying Mr. Bollinger before the February meeting about the problems with the application. Ms. Broderick went over the role and responsibilities of the Chairman or Acting Chairman.

Ms. Broderick brought up some changes that would need to made to the application due to changes in State law. Mr. Shambaugh said there would be changes made to the introduction and to a couple sections of the application.

Mr. Van Winkle moved and Mr. Gaisser seconded that changes be made to page 8 of the application. The vote was unanimous.

Mr. Shambaugh brought up the question of whether abutters should be notified by certified mail, return receipt requested. Mr. Shambaugh moved and Mr. Van Winkle seconded that the application be changed to say that abutters will be notified by certified mail, return receipt requested with the applicant paying at prevailing USPS rates. The vote to make this change was unanimous. Mr. Gaisser will get the changes to Cathy in the Town Office.

Ms. Broderick asked if the Board thought a visit from the Town Counsel would be worthwhile. There was general agreement among the Board members that we could hold off on that at this time.

There was general discussion among the Board of the issue of what were the responsibilities of the Planning Board and the ZBA when it comes to granting special exceptions and site plan reviews and if there was an overlap in their oversight. It was agreed that this was an important issue that needed to be brought before the Boards and discussed.

Ms. Broderick indicated that election of officers for the ZBA for the coming year would be at the next meeting

Mr. Dwyer was charged with finding some keys to the Town Hall for the Chairman so that the meeting could start on time in the future.

The meeting was adjourned at 8:56 pm.

Respectfully Submitted,

Jim Mykland

Board Secretary

FEBRUARY 11, 2010

Members Present: Jim Gaisser, Peter VanWinkle, and, Ben Shambaugh  (acting chair),  Jim Martel (alternate), Rich Veld (alternate)

Members not Present: Catherine Broderick (chair), Jim Mykland

Others Present: Russ Johnson (Selectmen liaison), Regina Googins (abutter), Carl McNall
Mr. Shambaugh opened the meeting at 7:00 P.M. and introduced board members. Review of the October 8, 2009 meeting minutes was deferred until later in the meeting.

1. Mr. Shambaugh introduced a variance application submitted to the board by Chip  Bollinger on behalf of Shawn McGivern for a reduction of the setback requirements within Zoning Ordinance 150-13 A (3) from twenty five (25) feet to two (2) feet for installation of a holding tank. Mr. Shambaugh then made a motion to re-notice the hearing scheduled to hear this application until the next regular scheduled meeting on March 11, 2010 at 7:00 PM. Mr. VanWinkle seconded the motion.
Mr. Shambaugh explained that Town Counsel Walter Mitchell recommended re-noticing this hearing because the abutter being most affected by this variance would be the State of New Hampshire Department of Transportation (NHDOT) and they had not been noticed. The motion was approved unanimously.

Ms. Googins wished to ask some questions of the board regarding the process and the application. It was explained that the board could not discuss the property or the application. Ms. Googins had questions about the resident / dwelling status of the property. The board explained that the definition can be found within the Zoning Ordinance, as found on the town’s website.

Mr. VanWinkle asked whether the board could have in fact set a date certain for the next meeting due to expiration of board member terms. It was suggested that the board could still muster a five member board even without the two members whose terms expire, if the Selectmen do not make new appointments prior to the March 11 date.

It is presumed that board members terms expire when the new appointments are made and those members sworn in. It was unclear what the Selectmen’s policy and precedents dictate. Mr. VanWinkle will do some research and let the board know his findings. In the meantime, the date of the next meeting has been set and announced to interested parties in the McGivern application for March 11, 2010 at 7:00 P.M.

Mr. VanWinkle moved to grant the Chair authority to modify the date of the next meeting as necessary, due to uncertainty of board member term expirations. Mr. Gaisser seconded. Motion approved.

Zoning Board Application: The board discussed modifications to their application due to changes in state regulations of variance, effective January 1, 2010. The new variance section on page 3 will use the existing heading and introductory paragraph, then the remainder of that section will be replaced with the following wording copied from statute in RSA 674:33:

“The Zoning Board of Adjustment shall have the power to…. (insert from statute section RSA 674:33 I b)”

Mr. VanWinkle moved to adopt these changes and release them to the town office at once for inclusion in application packets. Mr. Shambaugh seconded and the motion passed. Mr. Shambaugh will print it up and forward to the office.

This being the first Board meeting since the October 8, 2009 meeting, the minutes of that meeting were reviewed. Mr. Shambaugh requested replacing the wording in a sentence reading: “Mr. Shambaugh went over new variance application procedures for area and use variances due to new State laws.” with: requirement. No further changes proposed.
Mr. VanWinkle moved to adopt the minutes, as amended. Mr. Shambaugh seconded and the vote was passed.
There was a general discussion concerning confusion in interpreting the role of the Zoning Board in implementing special exceptions versus the Planning Board’s site plan process. It was agreed that this topic merits further discussion at the next meeting.

There being no further business, the meeting was adjourned at 8:58pm.

Respectfully submitted,

Ben Shambaugh

Secretary Pro-tem

TOWN OF SANDWICH, NH
ZONING BOARD OF ADJUSTMENT
 
These minutes have been posted for your convenience. They may not have yet been approved by the ZBA.


