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TOWN OF SANDWICH, NH
ZONING BOARD OF ADJUSTMENT
 
 

September 11, 2008

 

Members present:

 

Peter Pohl

Jim Mykland

Peter Van Winkle

Ben Shambaugh

Catherine Broderick

Jim Gaisser

 

 

A Public Hearing to adopt Rules of Procedure and a new Application Form was called to order by Chairman Pohl at 7:34 PM. There were no members of the public present.

 

The Board discussed some editorial changes to the proposed Rules of Procedure and the proposed Application Form.

 

Mr. Shambaugh still had some concerns about the wording of the proposed Rules of Procedure as they pertained to deciding cases within 30 days of the close of the Public Hearing of the cases. There was some discussion of this.

 

At 8:20 PM Mr. Van Winkle  moved to close the Public Hearing. Second by Ms. Broderick. The vote was unanimous.

 

Mr. Van Winkle moved to adopt the Rules of Procedure as revised. Mr. Gaisser seconded. The vote was 5-0-1 with Mr. Shambaugh abstaining.

 

Ms. Broderick moved to adopt the Application Form as revised. Second by Mr. Shambaugh. The vote was unanimous.

 

In other business, the Board decided to postpone adopting the minutes of the August meeting until the next regular Board meeting.

 

Mr. Shambaugh brought up the issue of legal expenses this year for the ZBA and how to fund these in the future, whether through the Town’s general Legal Expense line or a separate line in the Budget for ZBA legal expenses.

 

Mr. Pohl brought up some upcoming training sessions that are available and encouraged all ZBA members to attend some of the training. The subject of the Town budgeting for training expenses of the ZBA members was discussed.

 

Mr. Van Winkle moved that the Chairman request the Selectmen to budget for $300.00 for training for ZBA members next year. Second by Mr. Shambaugh. The vote was unanimous.

 

At 8:37 PM, Mr. Van Winkle moved to adjourn the meeting. Second by Mr. Shambaugh.

 

 

Respectfully Submitted

 

 

James Mykland

Board Secretary

 

August 14, 2008

 
Members present:
 
Peter Pohl
Jim Mykland
Peter Van Winkle
Ben Shambaugh
Jim Martel
Jim Gaisser
 
Russ Johnson, Selectmen’s Representative
 
In the audience were Mark and Marjorie Allen, Lans Fair, Derek Marshall. Leo Dumont, Steve Danielovich, Davis Ames and Eugene Mudgett
 
The Meeting was called to order at 7:30 PM by Chairman Pohl. He reviewed the procedures for the upcoming hearings. The voting members this evening would be Mr. Pohl, Mr. Mykland. Mr. Shambaugh. Mr. Van Winkle and Mr. Martel.
 
The first case heard was the continuation of a request for a Variance by Peter and Gloria Hoag at 200 Stevenson Hill Road. Mr. Danielovich had another meeting to attend at 8:30 pm and the Allens and Mr. Fair agreed to let this case go first.
 
Mr. Danielovich, the septic system designer for the Hoags, had a copy of the plan with the different wetland setbacks delineated in different colors. He said that after examining the property, the proposed location was really the best place for the system to e built with the least encroachment on wetlands.
 
Mr. Shambaugh asked how close the proposed system would be to the wetlands at it closest point and Mr. Danielovich scaled it off the plan at 74 feet. He pointed out that this met the State standards but not the Town’s Ordinance.
 
Mr. Van Winkle asked if there was any other place on the property for the system to be placed and Mr. Danielovich indicated there was not.
 
There being no other questions or comments, at 7:50 pm Mr. Shambaugh moved to close the public hearing. Second by Mr. Martel. The vote was 5-0.
 
Mr. Pohl Pointed out that this would be a significant improvement over was happening on the property now.
 
Mr. Shambaugh moved to grant the Variance to allow construction of the septic system within 51 feet of a wetland. Second by Mr. Van Winkle.
 
Mr. Shambaugh pointed out that this was a house and system that predated the adoption of the Zoning Ordinance, that there were not a lot of other options and that the plan met the State setbacks for wetlands.
 
The vote was 5-0 to approve the Variance.
 
At 7:55 pm the Board took up the second case of the evening, a continuance of the deliberative portion of the hearing for a request for a Variance for Lansing and Julia Fair at 94 Jimmy Point Road.
 
Mr. Shambaugh passed around copies of a letter to Walter Mitchell and his e-mail reply to the question of how this being a sub-standard lot would impact the decision. Copies of these are part of the record of this case. Mr. Mitchell felt that the facts of this case had to meet the tests set forth like any other request for a variance.
 
Mr. Pohl said that the granting of a Variance is not done lightly.
 
Mr. Mykland pointed out that the Zoning Ordinance was very restrictive and that one of the functions of the ZBA was to grant relief where it was justified. In this case, he felt that the setback Variances were not any greater then others that had been granted and he thought, in fairness to the applicants, the Variance should be granted.
 
Mr. Van Winkle said that he thought the property owners should of been aware of potential problems with the property when they purchased it.
 
Mr. Shambaugh said he was concerned that the lot was a small, substandard lot and granting the Variance would increase the density in the Shoreland District.
 
Mr. Martel said it was important to consider the whole overall picture.
 
Mr. Shambaugh moved that the request for a Variance be denied due to failing to meet the required tests. Second by Mr. Van Winkle.
 
The vote was 4-1 to deny the request. Mr. Pohl, Mr. Shambaugh, Mr. Van Winkle and Mr. Martel voted in the affirmative, Mr. Mykland voted in the negative.
 
Mr. Fair said that he felt that the long period of confusion as to when the new Shoreland Protection Act would actually take effect in addition to poor weather this spring played a part in the delay in making his application. He thanked the Board and said he appreciated what they did to help the Town keep it’s unique character.
 
At 8:12 pm the Board took up the third case of the evening, a continuation of a hearing for an appeal of an Administrative Decision by the Selectmen by Mark and Marjorie Allen at 725 Squam Lake Road.
 
Mr. Pohl said the Allens had filled out a Request for a Variance for the driveway in question.
 
Mr. Mykland requested that before the Board consider the new application they revisit the original request for an Appeal. Mr. Shambaugh had quoted the RSA last month that seemed to give the Board the authority to grant the Appeal and Mr. Mykland felt that this was a better and cleaner way to address this problem. The driveway permit, showing the 50 feet of pavement, had been filed with the original paperwork in 2002 and had been reviewed by the Town and it’s engineers. No one had said anything about it in the intervening years until the work was done last Autumn. Mr. Mykland felt that, since the Allens had proceeded in good faith on advice from DOT engineers and had not been cautioned or warned at any time by the Town, it was only fair and proper, in this unique situation to grant the Appeal. He added that the Selectmen were only doing their job in enforcing laws and the Ordinance when they issued the Administrative Decision but he felt that they didn’t do it with any great joy and that this Appeal should be granted without any prejudice to the Selectmen.
 
Mr. Johnson said that the Selectmen agreed with that summation.
 
Mr. Van Winkle pointed out that during the recent heavy rains, the Allen’s driveway was the only one along that section of the Lake Road that did not have gravel spill out into the roadway and that this proved to him the wisdom of the design.
 
The Allens presented to the Board a letter from Hoyle, Tanner and also a timeline of the process that the Board had requested.
 
Mr. Mykland moved that, due to the unique circumstances of this case, the Appeal of the Administrative Decision by granted. Second by Mr. Shambaugh.
 
The vote was 5-0 to grant the appeal.
 
Mr. Allen thanked the Board for their consideration and said he also appreciated the difficult decisions they sometimes had to make.
 
At 8:22 pm the Board took up the fourth case of the evening, a request for a Variance by Eugene and Joan Mudgett to Article XV Section 150-13E(1) and Section 150-101 for a setback for a front entrance to a residence at 47 Upper Road, Map R9 Lot 11.
 
Mr. Van Winkle moved to accept the application. Second by Mr. Shambaugh. The vote was 5-0 to accept.
 
Mr. Mudgett explained the new building replaces a building that had collapsed over the Winter due to the heavy snow load. It is built on the footprint of the old building. The new front entryway will extend 5 feet into the setback area to Upper Road.
 
Mr. Mudgett explained that the prior building did at one time have a front door and steps in the same location, but that the door had been replaced by a window a number of years ago. However, the steps remained well into the 1990’s when Mr. Mudgett had removed them due to disrepair. Mr. Mudgett presented an elevation of the front of the new house with and without the door with the observation that, without the door, the building looked like a commercial building.
 
Mr. Gaisser said that the steps seemed like a good idea that would add another means of egress from the building. He asked if Mr. Mudgett planned to add stairs to the slider at some point in the future. Mr. Mudgett said he probably would, but that due to the setback of the slider area as compared to the main building, he did not think there would be an encroachment for that.
 
Mr. Marshall, a neighbor, said he thought that the door and steps would add an important safety factor to the new building. He thinks that the ZBA, the Planning Board and the Selectmen should get together and find a way for the Selectmen to be able to grant Variances for minor issues like steps and gutters that encroach into setback areas. The Board thought this would be a beneficial discussion to have.
 
There being no further public comment, Mr. Mykland moved to close the public hearing. Second by Mr. Van Winkle. The vote was 5-0.
 
The Board discussed the five tests that need to be met to grant a Variance. There was general agreement that this application met those tests.
 
Mr. Van Winkle made a motion to grant the variance as presented in the application. Second by Mr. Mykland.
 
The vote was 5-0 to grant the Variance.
 
At 8:41 pm the Board took up the application for a Variance by Lloyd Family Realty Trust to Article III Section 150-13A(1) as it pertained to the construction of a leach field to replace a failed septic system at 155 Diamond Ledge Road Map R12 Lot 41. This would allow the leach field to be constructed within 150 feet of a wetland.
Mr. Mykland moved to accept the application. Second by Mr. Shambaugh. The vote was 5-0.
 
David Ames was representing the landowners. He said that two variances were needed, one for the leach field and one for the septic tank. Mr. Ames went over his very detailed plan. He said this was the one area on the property that gave the most setback to the sidelines and the road and that the plan met State setback requirements.
 
Mr. Johnson said that the Selectmen had viewed the property and agreed that this was the best plan.
 
There being no further public comment, Mr. Shambaugh moved to close the public hearing. Second by Mr. Van Winkle. The vote was 5-0.
 
Mr. Mykland said this seemed like a very straightforward plan to replace a failed system and seemed to be the best solution to the problem. There was general agreement among the Board.
 
Mr. Shambaugh moved to grant the Variances for the leach field and the septic tank. Second by Mr. Martel. 
 
The vote was 5-0 to grant the Variances. The Board commended Mr. Ames for the completeness of his application.
 
At 9:07 pm the Board moved on to other business. 
 
Mr. Pohl said he would make the arrangements to schedule a Public Hearing to be held prior to the September ZBA meeting to adopt the new Rules of Procedure and the new Application.
 
Mr. Van Winkle moved to accept the Minutes of the July meeting as presented. Second by Mr. Shambaugh. 
 
The vote was unanimous.
 
The meeting was adjourned at 9:15 pm.
 
 
 
                                                                             Respectfully submitted,
 
 
                                                                                Jim Mykland
                                                                             Board Secretary
July 10, 2008

 
Members present:
 
Peter Pohl
Catherine Broderick
Jim Mykland
Peter Van Winkle
Ben Shambaugh
Jim Martel
 
Robert Rowan, Selectmen’s Representative
 
In the audience were Mark and Marjorie Allen, Lans and Julie Fair, Roger and Pat Merriman and Susie Shevenell
 
The meeting was called to order at 7:30 PM by Chairman Pohl. He reviewed the procedures for the upcoming hearings
 
The first item was a continuance of a hearing for Peter and Gloria Hoag that was carried over from the June meeting. At the request of the petitioner, Mr. Shambaugh moved to postpone the hearing to the August 14 meeting of the ZBA. Second by Mr. Van Winkle. 
 
The vote was unanimous. Mr. Pohl noted that Mr. Hoag requested any ZBA member who wished to view the site to contact him or his wife ahead of time.
 
The second item was a request for a variance by Peerface Cove LLC, Map R-21 Lot 38, at 94 Jimmy Point Road of Section 150 Article 13c. Granting this variance would allow the petitioners to build an accessory dwelling without meeting minimum setbacks for a property line and an intermittent stream. 
 
Mr. Pohl read the application. Mr. Van Winkle moved to accept the application. Second by Mr. Shambaugh. The vote was unanimous
 
Mr. Pohl invited Lans and Julie Fair, the property owners, to speak to the issues.
 
Mr. Fair explained that the original building was an old ice house that they had purchased. It is located on a very small lot and that in order to build anything else on the property would entail a variance from the Zoning Ordinance. The proposed building would be a combination sleeping area for guests and tool shed. It would not have any electricity or be hooked up to the existing septic system. It would painted dark brown to blend in, as much as possible, with the surroundings. It would be located across Jimmy Point Road from the residence, behind a small parking area. The septic system for the property at 94 Jimmy Point Road is actually located on a neighboring property. 
 
Ms. Broderick asked about the total size of the lot. 
 
Mr. Shambaugh had concerns for the setback of the proposed structure from Jimmy Point Road. My Mykland scaled it off the drawing provided at 52 feet.
 
There was some discussion about whether Jimmy Point Road is a public or private road. Mr. Fair said it was his understanding it was a private way. Mr. Rowan said that as a private way it was considered by the Town as a right-of-way and fell into Current Use as such. Mr. Shambaugh said he believed during the 911 numbering project all roads existing at that time were labeled as roads, whether public or private. Mr. Fair said that when they had previously appeared before the ZBA for a variance the issue of the road’s status had never come up.
 
Mr. Shambaugh asked the Fairs if they had considered an addition to the existing building as an alternate solution. Mr. Fair said that. Because they had already received a variance to add a bedroom to the existing building, they would have to wait ten years from the issuance of that variance to apply for another to that building.
 
Ms. Broderick asked how close to Squam lake the existing building was. Mr. Fair said he guessed four feet.
 
Mr. Van Winkle asked the Fairs if they had approached Elisabeth Coolidge about selling them enough property to negate the property line setback problem. Mr. Fair said he had spoken with Ms. Coolidge and she did not wish to sell anything to him.
 
At this point, Mr. Pohl read a lengthy faxed letter from Elisabeth Coolidge. Ms. Coolidge could not attend the ZBA meeting tonight and her representative was having car problems, so late this afternoon she had faxed a letter to be read tonight at the meeting. A copy of the letter is part of the file for this application. Condensed down to it’s central point, she was against the granting of the variance.
 
Mr. Fair said his recollection of his conversation with Ms. Coolidge was considerably different from hers.
 
Mr. Broderick was concerned that a plan of the whole property was not presented with the application. Mr. Fair pointed out that the plan supplied with the application was a small scale complete plan of the property by Hambrook Surveying. He added that all the property corners shown on the plan were in place.
 
Mr. Van Winkle asked about the location of the septic system and Mr. Fair again replied that it was on the abutting Coolidge property. This was done by an easement with Elisabeth Coolidge’s father when the Fairs bought the property.
 
Mr. Shambaugh pointed out that if the variance was granted, it could only be achieved by considering the facts presented to the Board.
 
Mr. Pohl pointed out that there would be no encroachment onto the Septic System Easement area.
 
Mr. Van Winkle was concerned about a sentence in the Fairs letter To Ms. Coolidge that alluded to the Fairs rights as property owners in the cove. Mr. Fair pointed out that everything was in pretty close quarters in the area and that their concern was that they have the same right to enjoy their property as neighboring property owners.
 
Mr. Rowan reminded the members that the only issue presented was the setbacks.
 
A general discussion followed about whether Jimmy Point Road was a private road or a right-of-way and the legal differences in both cases.
 
Mr. Shambaugh said that the new Zoning Ordinance may require a review of the septic system to make sure it is adequate for the number of people potentially using it.
 
Mr. Fair pointed out that the minimum septic system design is for two bedrooms and that this proposed structure would be bedroom number two on the property. Mr. Rowan added that septic systems are designed for the potential number of bedrooms not the number of people.
 
Ms. Broderick moved to close the public hearing. Second by Mr. Shambaugh. Vote was unanimous.
 
ZBA members hearing this case would be Ms. Broderick, Mr. Pohl, Mr. Mykland, Mr. Shambaugh and Mr. Van Winkle.
 
Ms. Broderick began by pointing out that this was a request for a variance in the Shoreland Protection District. She had concerns for the potential of overcrowding and overuse of the cove and also was concerned for the consideration of the abutters.
 
Mr. Pohl was concerned due to the fact that, in his opinion, the variance concerned three setbacks; the property line, the intermittent stream and the road. There was more discussion of whether Jimmy Point Road was a road or a right-of-way.
 
Ms. Broderick said that a variance was an extraordinary measure. The request for the variance for the lot line setback spoke to the type of neighborhood this application dealt with. She also had concerns that the structure would have some run off into the intermittent stream. She was not convinced by the Fair’s arguments, she did not think denying the application would restrict the Fairs from enjoying or using the land. She thought the applicants could seek additional property to answer the setback issues. Mr. Mykland pointed out that they had already approached Ms. Coolidge and she had no interest in selling the Fairs additional property and that this was made plain by the letter she had written to the Board.
 
Mr. Van Winkle asked how much shorefront went with the property. Mr. Fair answered 305 feet.
 
Mr. Pohl said that sometimes people could not always do what they wish to do with their property. When they purchase a property, they need to look at their long term goals for that property.
 
Mr. Shambaugh said that with a request for an area variance if the use is permitted by the Ordinance and it is a reasonable request is must be granted. However, there is no mention in the new Legislation or the Ordinance how all this would pertain to a sub-standard lot, which this is.
 
Ms. Broderick pointed out the applicants would still have use of their lot without granting this variance.
 
Ms. Broderick had questions as to whether substantial justice would be served by granting this variance.
 
There was a discussion of the lot sizes in the area and it was determined that this was the smallest lot. The question was asked is this lot special because it is the smallest in the area.
 
Mr. Shambaugh was concerned as to the issue of this being a sub-standard lot and how that fit into the new Shoreland Protection Act. There was no mention anyone could find in the Act.
 
Ms. Broderick made a motion to continue deliberation of this application to the August 14 meeting so that the Board could confer with Town Counsel on the issues brought up tonight. Second by Mr. Van Winkle.
 
Mr. Mykland said that this was a simple request for a variance for setbacks and that the Board had granted variances with closer setbacks in the past. It was his opinion that the Board was chasing after red herrings.
 
The Vote was 4-1 to continue the application to the August 14 meeting of the ZBA. Mr. Pohl, Ms. Broderick, Mr. Shambaugh and Mr. Van Winkle voted in favor. Mr. Mykland voted against.
 
The question came up as to what exactly to ask the Town Counsel. Mr. Shambaugh said he would draft a question and get it to Mr. Pohl.
 
At 8:55 PM the Board took up the third item of business, an Appeal of an Administrative Decision by the Selectmen that required Mark and Marjorie Allen to remove 26 feet of paving in their driveway. This property is at 725 Squam Lake Road, Map 29 Lot 40. Mr. Pohl read the request for the appeal from the Allen’s.
 
Mr. Van Winkle moved to accept the application for the appeal. Second by Ms. Broderick. The vote to accept was unanimous
 
Mrs. Allen explained that in the original driveway application for their project, approved by NHDOT and included in the building permit approved by the Town in 2002, the 51 foot paved portion of the driveway was shown.  The State engineer had suggested the 51 foot length to help in erosion control at the end of the driveway as it enters Squam Lake Road. He said that the State only had authority to require paving the 25 foot section in the State right-of-way, but that the additional 26 feet would improve drainage and combat potential erosion problems. 
 
At no time during the construction of the driveway or the paving of the lower portion of the driveway was anything said to the Allen’s until they received a letter from the Board of Selectmen on May 29, 2008 informing them that they were in violation of the Town Zoning Ordinance and Shoreland Protection Act because they had paved the additional 26 feet of driveway at the suggestion of NHDOT. The letter from the Selectmen said they would have to remove 26 feet of the pavement and replace it with a permeable material.
 
Mrs. Allen pointed out that the driveway plan, as part of the building permit, had been reviewed by NHDOT and engineers for the Allen’s and the Town of Sandwich beginning in 2002 and no one had said anything about the additional paving until they received the letter from the BOS on May 29. Mr. Allen said the driveway was paved in November 2007.
 
Mr. Allen said that the wisdom of having the additional paving in place was borne out this winter with the very high snowbanks. The was no drainage issue and no erosion on that part of the driveway.
 
Mr. Shambaugh what the total length that was called for in the driveway permit. Mr. Allen said it was the 51 feet.
 
Mr. Van Winkle asked if there was a letter from NHDOT that concerned this driveway. Mrs. Allen said that she had a conversation with the engineer from NHDOT and, while he was willing to speak to the ZBA by phone, he was unwilling to put anything in writing.
 
There was some decision whether an appeal to NHDOT was needed for the additional paving. It was felt that, since this beyond the State right-of-way, that this was a Town Ordinance issue.
 
Mr. Allen pointed out again The 51 feet of pavement was shown on all the original plans granted in 2002 and no one had said anything until May 2008. He added that the Shoreland Protection Act allows them to pave upto 30% of the driveway which is much more then the 51 feet in question.
 
Ms. Broderick asked if there was a letter from the Allen’s engineers in reference to the 51 feet pavement of the driveway. Mr. Allen said he had no specific letter with him about that, but that the information was included in the original permitting paperwork.
 
Ms. Broderick said she did not see how the Selectmen made an error in applying the Shoreland Protection Act.
 
Mr. Van Winkle asked if this should be an Appeal from an Administrative Decision or a request for a variance.
 
Mr. Rowan pointed out that the Town can only apply the SPA on private property, not in the State right-of-way.
 
Ms. Broderick was very concerned that there were no letters from NHDOT and the Allen’s engineers included with the application. Mrs. Allen said again that the State engineer had refused to write such a letter.
 
Mr. Shambaugh asked whether the Selectmen has misinterpreted the SPA or not. He quoted RSA 674:33:1 a & b which seemed to offer the option of the ZBA agreeing to the Appeal by the Allens or having the Allens submit an area variance request. It appeared to him that the applicants had acted in good faith by following the driveway plan and building permit that had been approved and that it all seemed to be a misunderstanding by the State, Town and the Allens engineer as to what was required and allowed in the area covered by the SPA.
 
Mr. Van Winkle said that he felt he need more information to make a decision.
 
A long discussion ensued as to whether it should be an appeal or a variance and the options available to the Town and the Allens. Mr. Mykland said that since the RSA found by Mr. Shambaugh seemed to give the ZBA the option to grant the appeal or have the Allen’s return with an application for a variance it would seem fairer and be legal just to grant the appeal.
 
Mr. Shambaugh moved that the appeal be tabled until the August 14, 2008 meeting pending an application by the Allens for an area variance. Second by Mr. Van Winkle.
 
The Vote was 4-1 in favor of the motion. Mr. Pohl, Ms. Broderick, Mr. Shambaugh and Mr. Van Winkle in favor. Mr. Mykland was opposed.
 
Mr. Mykland moved that the fee for a new application by the Allens be deferred in this case due to advice they had received as to whether to apply for an appeal or a variance. Second by Mr. Shambaugh. The vote was 5-0.
 
At 9:55 PM the Board took up other business. Mr. Van Winkle moved the minutes of the June meeting be approved with one minor correction. Second by Mr. Shambaugh. The vote was unanimous.
 
Mr. Van Winkle shared copies of the new application he has been working on. Mr. Shambaugh moved that a public hearing be held prior to the business session of the August 14 meeting to accept the new application form and to accept the new Rules of Procedure for the ZBA. Second by Mr. Van Winkle. The vote was unanimous.
 
The Board thanked Mr. Van Winkle and Mr. Mykland for all there work on these two projects.
 
There being no other business, the meeting was adjourned at 10:00 PM.
  
                                                                             James Mykland
                                                                             Secretary
 June 12, 2008

 
Members present:
 
Peter Pohl
Catherine Broderick
Jim Mykland
Peter Van Winkle
Ben Shambaugh
Jim Gaisser
Jim Martel
 
Russell Johnson, Selectmen’s Representative
 
In the audience: Mary Simmons, John Gaffney, Chip Bollinger, Rick Van de Poll, Al Bagosian
 
Chairman Pohl called the meeting to order at 7:30 pm. He introduced the Board members and had the audience members introduce themselves. Mr. Pohl went over the procedures for the meeting.
 
The first case was a continued hearing for a special exception to Article15 Section 150-103e for John Gaffney to locate a sawmill in a Rural Residential District at 465  North Sandwich Road Map R9 Lot 48. Mr. Martel again stepped down as he might have future business dealings with Mr. Gaffney.
 
Mr. Gaffney explained this was not a regular mill operation. He saws high quality sawlogs and reclaimed timbers to order for customers. It was a very low impact, one person operation. He anticipates cutting only about 20,000 board feet of lumber. This would account for only about six logging trucks a year. The output would be sporadic but there would be no parade of heavy truck traffic in and out of the mill area.
 
Ms Broderick, referring to plans included in the application asked Mr. Gaffney where exactly the proposed shed would be located and Mr. Gaffney identified it on the plan
 
Mr. Gaffney spoke about the wetlands bordering the Bearcamp River on the south side of the property and also bordering the storage area for his logs and timbers. Mr. Pohl inquired about erosion control in this area and Mr. Gaffney said he would address any erosion issues the Board had.
 
Mr. Shambaugh asked who had done the filling bordering the wetlands and Mr. Gaffney replied that he did not know, it was there when he purchased the property from the Mcilvains.
 
Mr. Pohl brought up the issue of noise from the mill operation and spoke to Mr. Gaffney about the decibel readings mentioned in the application specifically asking about the reading of 76 decibels at 20 feet from the sawmill and whether this reading was from an open mill or one enclosed in a building. Mr. Gaffney said these readings were from an open mill. The proposed mill site is in a small geographic bowl and this would tend to contain the sound within the area. 
 
Mr. Shambaugh brought up the issue of a back up alarm on the machine used to move logs around the yard and Mr. Gaffney said, since it was just a one person operation, he had disabled the alarm because he didn’t like to listen to it either.
 
Mr. Gaffney said that because of the type of operation he proposes there would be no additional parking, signage or lighting at the site. Hours of operation would be determined by the season and the jobs at hand. It was asked if the Board could determine hours of operation as part of the decision and Mr. Pohl pointed out that this had not been done in the past with other exceptions for sawmills.
 
Mr. Shambaugh asked about any lead paint on the reclaimed or recycled beams to be sawn. He also asked about disposal of the recovered sawdust from sawing these items.
 
Mr. Bagosian, an abutter, also expressed his concerns about the lead paint issue and also any creosote that might be on the material.
 
Mr. Gaffney said that the beams he used were old and not treated with creosote and that most lead paint on them had been removed by the time he received them. They usually were treated with fulminate of lime. In his years of sawing these items, he had not run into any problems of loose lead paint causing a problem, but that he would be aware of the issue
 

Mr. Bagosian asked about the decibel levels from the mill and who would determine them. Ms. Broderick pointed out that the levels are covered in the application.
 
Mr. Bagosian asked about who would be liable for damage to Dow Road from any truck traffic. A discussion ensued and it was determined that Dow Road is a private road with abutting landowners responsible for it’s upkeep and individuals responsible for liability insurance. Mr. Gaffney indicated that he did have liability insurance.
 
Mr. Bagosian brought up the issue of the effect to his real estate values from the sawmill. Ms. Broderick pointed out to him that it was his responsibility to produce any evidence he may have to that effect.
 
Mr. Van de Poll, appearing as a soil scientist who had done work for the Mcilvains, spoke about a Dredge and Fill Permit issued by NHDES to the Mcilvains on 12/06/06 that pertained to mitigation and restoration of wetlands due to some prior wetland issues. Mr. Van de Poll said that some sediment had worked down to the marsh restoration area from the proposed log yard due to plowing by Mr. Gaffney and some ditching work he had done and that the terrace for the log yard area needed to be stabilized to prevent more sediment from invading the restoration area.
 
Ms. Broderick asked if the terrace was stabilized, would the log landing site be usable.  Mr. Van de Poll thought it would be all right. The Mcilvains, as part of the restoration plan, were supposed to seed and stabilize the terrace and had not completed that part of the project prior to the sale to Mr. Gaffney. The portion that was stabilized had held as it was supposed to and there was no reason to believe that would not apply to the rest of the terrace. It was suggested to Mr. Van de Poll and Mr. Gaffney that the Mcilvains may be interested in paying for some of this work. Mr. Gaffney said that if not, he would take care of it.
 
Mr. Gaisser asked Mr. Gaffney if he would prefer option 1 or option 2 of the plans presented in the application. Mr. Gaffney said he would prefer option 1.
 
Mr. Gaffney pointed out that the decibel levels in the application were for an outside mill. If the mill was enclosed, it would cut the decibel level in half.
 
Mr. Gaisser asked if the Board could dictate which plan Mr. Gaffney should use. Mr. Johnson pointed out that this would be covered in the Building Permit application by the Selectmen.  
 
Mr. Bagosian brought up perceived safety issues with the proposed mill.  Mr. Pohl said that everyone has a responsibility to ensure safety for visitors in any area.
 
At 8:18 pm Mr. Shambaugh made a motion to close the public hearing. Second by Mr. Van Winkle. The vote was unanimous. 
 
Mr. Shambaugh said that this seemed to be a legitimate and reasonable use of the property under the ordinance. He asked whether the Board could put limits on the hours of operation for the mill. 
 
Mr. Van Winkle said he had inspected the proposed site for the mill and that the geography seemed to suit the use. He urged Mr. Gaffney and the abutters to get together and try to agree to hours of operation
 
Mr. Pohl said that the proposed usage would seem to be light.
 
Ms. Broderick moved to grant the special exception as presented with the option to Mr. Gaffney as to which siting option to use dependent on obtaining the proper Building Permit. Second by Mr. Van Winkle.
 
The vote was 5-0 with Mr. Pohl, Ms. Broderick, Mr. Mykland, Mr. Shambaugh and Mr. Van Winkle voting.
 
The next case was a request for a variance from Article 3 Section 150-13 by Alan and Mary Simmons or 73 Taylor Road Map 19 Lot 18a to replace a failed existing leechfield in it’s existing location with a new leechfield. Mr. Pohl pointed out that the proposed leechfield met State setback standards but did not meet the Town setback standards. Mr. Pohl reviewed the five tests for the request to be granted.  Mr. Pohl complimented the applicant on the completeness of the application.
 
Mr. Shambaugh moved to accept the application. Second by Mr. Martel. The vote was unanimous.
 
Chip Bollinger, septic system designer representing the Simmons, reviewed the application. He pointed out that granting the request to replace the low profile system would maintain the integrity of this historic homestead, while being forced to use a raised system would detract from the historic value of the home and be an eyesore.
 
Mrs. Simmons gave a brief overview of this historic home.
 
Mr. Bollinger said this would be an eviroseptic system, the so-called Presby System. He said that another reason to locate the system in the existing site was to alleviate issues with a future new well on the property. The proposed location would meet the State setbacks for the well to the septic system. He also said this would be and upgrade to the existing system as it would elevate the leechfield slightly to meet the two foot high water mark setback.
 
Mr. Shambaugh noted that the other site on the property might not meet property line setbacks to the abutters.
 
Mr. Bollinger said that this application would maintain the asthetic values of the property rather then have a raised mound in the side yard.
 
Mr. Van de Poll said, that in his opinion, the Town setbacks were not warranted in this case.
 
At 8:50 PM Mr. Shambaugh made a motion to close the public hearing. Second by Mr. Mykland. The vote was unanimous.
 

Mr. Mykland said he thought that this was a pretty cut and dried application and he didn’t see any problems with it.
 
There was some general discussion. Mr. Shambaugh moved to grant the special exception. Second by Ms. Broderick. The vote was 5-0 with Mr. Pohl, Ms. Broderick, Mr. Mykland, Mr. Shambaugh and Mr. Van Winkle voting.
 
At the request of the applicant, Mr. Shambaugh moved to continue the application of Peter Hoag to the July 10, 2008 meeting of the Board. Second by Ms. Broderick. The vote was unanimous.
 
In other business, Mr. Van Winkle moved to accept the minutes of the May meeting of the ZBA with a minor editorial change. Second by Ms. Broderick. The vote was unanimous.
 
Mr. Pohl reported that the proposed Rules of Procedure had forwarded to Walter Mitchell for his comments.
 
The Board reviewed the proposed new application forms and suggested some editorial changes. Mr. Van Winkle will work on these. It was suggested that the Selectmen review the application fees to make sure they adequately reflect actual costs involved in the process.
 
Mr. Pohl said that Adam Peaslee had spoken to him about the Planning Board was working on an update to the Master Plan and did the ZBA have any suggestions.
 
Mr. Shambaugh stated he felt that additional funds should be made available to allow ZBA members to attend workshops that are periodically offered. He suggested the Chairman speak to the Selectmen to see if they would make funds available. It was also suggested to have funds added for training to the ZBA budget for next year.
 
There being no other business, the meeting was adjourned at 9:38 PM.
 
 
Respectfully Submitted
 
 
James Mykland
Board Secretary
ZONING BOARD OF ADJUSTMENT

May 8, 2008

 
Members present:
 
Peter Pohl
Catherine Broderick
Jim Mykland
Peter Van Winkle
Ben Shambaugh
Jim Gaisser
Jim Martel
 
Russell Johnson, Selectmen’s Representative
 
In the audience: Timothy Britain, Esq., Walter Mitchell, Esq., Chip Kimball, Susan Bryant-Kimball, Mary Simmons, Jocelyn Gutchess, Wendy Huff, Peter Hoag, John Gaffney, Sandra and Brian Bilodeau, Alan Bagosian, Ed Bernard
 
The meeting was called to order by Chairman Pohl at 7:30 PM. Mr. Pohl introduced the Board and explained the Rules of Procedure.
 
The first order of business was the continuation of the hearing for a Variance Request  by Brian and Sandra Bilodeau. The Public Hearing had taken place at the April 10, 2008 meeting of the Board and tonight was the deliberative session of the request. Members Pohl, Broderick, Mykland, Shambaugh and Van Winkle sat as the Board for this hearing.
 
Mr. Pohl started by discussing the five tests that must be considered when granting a variance.
 
1 - There will be no decrease in values of surrounding properties if the request is granted
 
The Board felt that since this is a rural residential area, build out of the available properties is to be expected over time and that granting this variance would not adversely affect neighboring property values.
 
2 - Granting of the variance would not be contrary to the public interest.
 
Ms. Broderick pointed out that a single family home is a proper use of this property and would not be contrary to the public interest. The Board agreed with her.
 
3 - Denial of this variance would cause unnecessary hardship to the owners.
 
After skipping over this item for a moment, the Board came back to it.
 
Ms. Broderick stated that this parcel has an excessive amount of wetlands on it that limits where the owners can build and still meet the Town Ordinance requirements.
 
Mr. Van Winkle  reminded the Board that under this test, special conditions of the property could be considered and the variance could be granted if no other reasonable methods of meeting the stated goals of the Ordinance exist.
 
Mr. Pohl said that when the Board originally declined the Bilodeaus application one of the requests had been for them to identify other sites on the property suitable for building and meeting the Ordinance and to obtain costs for building on these sites.
 
Mr. Pohl said that, while there might be disagreement with the cost estimates provided by the Bilodeaus, there would be a significant additional financial costs to build on the identified sites, no matter what the final dollar figures were. And furthermore, there were no guidelines as to what constitutes a “significant financial hardship”.
 
Mr. Shambaugh said that if the variance was denied, the costs to develop the new site would lead to a significant increase in the scope of the project.
 
Mr. Mykland said that, in his opinion, the owners of a property had to accept a certain amount of responsibility to understand the Zoning Ordinance when they purchased a property with such an abundance of wetlands on it. 
 
Mr. Pohl brought up the offer by the Bilodeaus that. If the variance is granted, they would grant a deed restriction on the property that would prohibit further subdivision of the property. He was concerned about who would monitor this over the years. He mentioned that if it were a Conservation Easement, it would be monitored by the Conservation Commission but that if it were a deed restriction, it might be overlooked in future years.
 
Ms. Broderick had questions if the Board had the authority to request a deed restriction as a condition of granting the variance.
 
Attorney Mitchell, speaking in general terms, asked if accepting the deed restriction, which had been freely offered by the Bilodeaus, would help the Board determine if one or more of the tests had been met.
 
4 - Would a substantial justice be done to the owners by granting this variance?
 
The Board discussed this test without reaching a strong opinion on it either way.
 
5 - Would granting the variance not be contrary to the spirit of the Ordinance?
 
Mr. Mykland said that in reviewing the Ordinance one of the prime concerns of the drafters and the updates over the years has been to protect wetlands. In his opinion, the spirit of the Ordinance would be better served by granting the requested variance and allowing the Bilodeaus to build in a marginally wet area that still met State wetland setback standards then by disturbing 4300 feet of wetlands to build a driveway to a site on the property that met the Town setback standards. 
 
He also said that the septic design by David Ames that used the Presby System seemed to mitigate any concerns of his that the proposed septic system would adversely affect neighboring wetlands.
 
Mr. Shambaugh pointed out that it was a question of whether following the letter or the spirit of the Ordinance was more justified in this case. In his opinion, following the spirit of the Ordinance was more justified.
 
Mr. Van Winkle said he was very familiar with the Presby System and that it was very effective.
 
Mr. Pohl said that he thought that additional tile underlayment could help mitigate some of the wet areas of concern on the property.
 
The discussion returned to the offer by the Bilodeaus of the deed restriction to prohibit further subdivision of the property. Speaking in general terms, Attorney Mitchell thought this could be achieved by a covenant appended to the deed and on file at the Registry of Deeds in Ossipee. Attorney Britain, speaking in a general way, thought this was a correct way to meet the goal.
 
Mr. Shambaugh made a motion to grant the variance subject to a declaration of a covenant by the Bilodeaus for a deed restriction to prohibit further subdivision of the property. Seconded by Mr. Van Winkle.
 
The vote was 5-0 to grant the variance.
 
The next order of business was a request by John Gaffney for a Special Exception to Section 150.102A Part E to place a portable sawmill on the property at 465 North Sandwich Road Map R9 Lot 48. Mr. Martell recused himself due to possible future business dealings with Mr. Gaffney. Mr. Gaisser would act as an alternate in the case
 
There was discussion by the Board about the completeness of the application.
 
Ms. Broderick pointed out that the application did not address the eight items laid out in that Section that needed to be considered in order to grant a Special Exception.
 
Mr. Shambaugh asked if Mr. Gaffney had spoken to NHDOT about access to the property by logging trucks. He thought this would constitute a commercial usage which would need a permit from the State. Mr. Gaffney stated he had not spoken to either NHDOT or the Town since the access would actually be off Dow Road. Mr. Shambaugh also pointed out that the application did not address the possible storage of hazardous materials on the property.
 
Mr. Shambaugh made a motion to accept the application for discussion. Seconded by Ms. Broderick.
 
The vote was 5-0 to accept the application.
 
Mr. Shambaugh then made a motion to table the application in order to request further information from Mr. Gaffney. Seconded by Mr. Van Winkle.
 
The vote was 5-0 to adopt the motion.
 
The Board felt that it would need more information on the driveway permit and impact on traffic in the area. Also on lighting, possible noise issues, visual impact, hours of operation and hazardous material storage on the property as well as a more detailed plan showing set backs and locations of existing buildings.
 
Mr. Bogosian, an abutter, also had a question on whether electrical service would need to be updated. Mr. Gaffney stated that this would be a portable gasoline powered saw mill.
 
Mr. Shambaugh made a motion to continue the public hearing to the June 12, 2008 meeting of the Board. Second by Ms. Broderick.
 
The vote was 5-0 to accept the motion. Ms. Broderick requested Mr. Gaffney to have the updated information into the Town Office by May 22 so that the Board could review it before the next meeting.
 
The next order of business was an application by Peter Hoag of 200 Stevenson Hill Road Map R3 Lot 28 for a variance to Section 150-13 Article III to permit a leach field within the setbacks required for wetlands.
 
Mr. Hoag explained that the current system crosses under Stevenson Hill Road and empties into a bed of rocks there. It has failed. He further explained that, due to unique geologic features on his property, he can not place a leach field anywhere that meets the setback requirements to wetlands as outlined in the Ordinance. Steve Danielovich had designed a system that would pump the effluent to a leach field that meets State setback requirements but does not meet the setbacks required in the Town Ordinance. 
 
The question was asked if a Licensed Soil Scientist had identified the soil type delineated on the septic system plan drawn by Mr. Danielovich. Mr. Shambaugh pointed out that the Town does not require a report from a L.S.S. for a septic design. The Board had other questions as to the setback distances on the plan, but Mr. Danielovich was not there to answer them.
 
Mr. Shambaugh made a motion to accept the application for discussion. Seconded by Ms. Broderick.
 
The vote was 5-0 to accept the application. Mr. Pohl, Ms. Broderick, Mr. Mykland, Mr. Shambaugh and Mr. Van Winkle were the voting members.
 
Mr. Shambaugh then made a motion to table the application until the June 12, 2008 meeting of the Board. Second by Ms Broderick. 
 
Mr. Shambaugh explained this was so individual Board members may perform site visits and so Mr. Hoag could have Mr. Danielovich provide more information on the distances involved in the setbacks then was currently available on the plan. The Board also requested that Mr. Hoag have Mr. Danielovich attend the June meeting to answer any further questions the Board may have concerning the design or plan. Mr. Hoag was OK with this and gave permission for Board members to be on his property to inspect the site. He indicated that the proposed site for the septic system site had been staked out. It was requested that Mr. Hoag have the updated information into the Town Office by May 22 so that it may be considered by the Board members prior to the next meeting.
 
The vote was 5-0 to adopt the motion to table the application until the June meeting of the Board. Voting members were Mr. Pohl, Ms. Broderick, Mr. Mykland, Mr. Shambaugh and Mr. Van Winkle.
 
In other business, Mr. Shambaugh moved to accept the minutes of the April meeting. Second by Mr. Van Winkle.
 
The vote was unanimous.
 
A work session was scheduled for May 22, 2008 at 7:30 PM at the Town Hall to discuss the new appeals application and instructions Mr. Van Winkle has been working on.
 
Mr. Shambaugh was concerned that the Agenda for tonight’s meeting had not gotten to the Board members until very late and that he had only accidentally learned of the applications to be heard tonight. He requested Mr. Pohl to speak to the Town Office staff.
 
The meeting was adjourned at 9:45 PM.
 
 
Respectfully submitted,
James Mykland
Board Secretary           
April 10, 2008
 
Members present:
 
Peter Pohl
Catherine Broderick
Jim Mykland
Peter Van Winkle
Ben Shambaugh
Jim Gaisser
Jim Martel
 
Russell Johnson, Selectmen’s Representative
 
In the audience: Timothy Britain, Esq., Walter Mitchell, Esq., Brian and Sandra Bilodeau, Scott Moriearty, Richard Veld, Chip Kimball, David Ames, Barry Keith, Lorilei Gerard, Ed Bernard, Wendy Huff, Tim Miner, Don Brown
 
The public hearing was called to order at 7:35 PM by Chairman Pohl. Jim Mykland was appointed Clerk Pro-Tem. Mr. Van Winkle and Mr. Shambaugh were appointed by the Chairman to sit as regular members of the Board tonight along with Mr. Pohl, Ms. Broderick and Mr. Mykland. Mr. Gaisser and Mr. Martel would be alternates.
 
Mr. Pohl explained that Brian and Sandra Bilodeau were seeking variances from the wetland setback provisions in Section 150-13[A][1], 150-1[C][3], 150-51[A][1] and 150-51[B] of the Zoning Ordinance of the Town of Sandwich, NH. This would be for a proposed two bedroom home with private septic system located at 107 Upper Road, Tax Map R9 L16.  If granted, variance to Sections 150-13[A][1] and 150-51[A] [1] would allow for construction of a septic system within the setbacks to wetlands outlined in the Ordinance. Variance to Sections 150-13[C] [3] and 150-13[B] would allow construction of the structure within the setbacks outlined in the Ordinance.
 
Mr. Pohl explained that the Board first had to determine whether the application was materially different from the application denied by the Board previously and, if it was, to hear the case. Mr. Pohl turned the floor over to attorney Timothy Britain who was representing the Bilodeaus.
 
Mr. Britain started by pointing out that the size of the house had been made smaller by dropping it from three bedrooms to two bedrooms. Also, a garage that had been originally proposed had been dropped. The proposed site of the house had been changed to site it as far as possible from existing wetlands and that the septic system had been relocated and redesigned for the same reason. The septic system itself had been changed to a so-called “Presby” system which is more efficient.
 
Mr. Britain pointed out that one of the major concerns cited in the denial by the previous Board was that no hard costs had been obtained on the costs to relocate the house and septic system to a buildable site further from the road. Mr. Britain said that two areas had been identified on the property that met the criteria of the Ordinance. The closest site was located apx. 1500 feet from Upper Road and would involve the new driveway crossing three separate identified wetlands calling for the disturbance of apx. 4300 sq. feet of wetland. A Dredge and Fill Permit had been obtained from the NH Department of Environmental Services for this driveway. According to figures presented by the Bilodeaus, additional costs for driveway, sitework and utilities for the nearest identified new site would be apx. $180,000 more then for the site proposed by the Bilodeaus.
 
Mr. Britain said the Bilodeaus would agree, as a condition of the approval, to a written agreement that the property, R9 Lot 16, could not be further sub-divided.  
 
Mr. Britain concluded by reminding the Board of recent NH Supreme Court decisions, that had occurred since the case was originally heard, that further defined the issue of fairness as it pertains to property owners looking for variances.
 
At this point, Richard Veld, an abutter to the property, said that as of today there was water flowing across the ground at the Bilodeau property in areas that were not defined as wetlands on the plans presented.
 
Scott Moriearty, another abutter, agreed with Mr. Veld.
 
Mr. Van Winkle made a point of order that all the Board was considering at this time was whether to agree that the application was different enough to be considered materially changed and therefore to hear the case.
 
Mr. Moriearty questioned how the wetlands, shown as being on his property on the plan submitted to the Board, had been located. Had they been surveyed?
 
Mr. Britain said the wetlands shown on Mr. Moriearty’s property were located from rough measurements taken by Mr. Pohl when the case was previously before the Board.
 
Mr. Moriearty said that the siting of the house and septic system on the new plan changed the scope of the project very little and moved them closer to his property line.
 
Chip Kimball said that at the previous hearing there had been questions on the amount of material that would have to be dredged and filled in the wetlands.
 
Mr. Moriearty questioned the amount stipulated in the application stating the application was for an 18 foot driveway and the plan showed only a 12 foot driveway meaning the amount of wetland to be disturbed was lower then that presented to the Board.
 
Mr. Britain stated that the amounts applied for in the DES permit were correct.
 
Mr. Shambaugh asked Mr. Moriearty if he disputed the locations of the wetlands shown on the plan. Mr. Moriearty said he did.
 
Mr. Britain said he was concerned about Mr. Moriearty’s motives as they pertained to the Bilodeaus ownership and use of the property. Mr. Moriearty disputed Mr. Britain’s aspersions as to his motives.
 
David Ames, the septic system designer, said he disagreed with the argument that the project would be damaging to wetlands. He pointed out that not all wetlands are the same and that not all wetlands are incompatible with building.
 
Mr. Van Winkle moved to accept the application as being materially different from the prior application. Seconded by Ms. Broderick. 
 
The vote was 5-0 to accept the application.
 
Mr. Britain then went over the history of the four different wetland surveys as outlined on the plan. He pointed out that they generally agree as to the wetland areas. He stated that the proposed house and septic site meet all State setback requirements from wetlands and that more Towns are adopting the State standards in their Ordinances. He asked if denying the application be considered unfair to the Bilodeaus as outlined in recent ruling by the NH Supreme Court.
 
Mr. Britain presented copies of a letter from the Sandwich Conservation Commission to DES dated February 5, 2007 supporting the Dredge and Fill permit application submitted by the Bilodeaus. He also submitted copies of a letter from Mary Skoby Cowan of Cowan and Zellers Real Estate in Concord, NH Stating that, in her professional opinion, the increased length of the driveway will negatively impact the resale value of the property.
 
Mr. Britain concluded his remarks by asking why displace 4300 square feet of wetlands for the new driveway? The proposed plan is more environmentally friendly and is more in keeping with the spirit of the Ordinance. 
 
Mr. Britain introduced Barry Keith, wetlands scientist for the Bilodeaus.
 
Mr. Keith spoke about his efforts to locate all the wetlands on the property. He pointed out the fact that constructing the driveway to the new site would disturb about 4300 sq. feet of wetlands. In order to construct the house and septic system at the new site would entail the clearing of apx. two acres of white pine uplands while building on the site proposed by the Bilodeaus would entail disturbing apx. one-half acre of meadow and would only call for a 300 foot driveway.  He also pointed out that constructing the 1500 foot driveway for the new site would disrupt wildlife corridors and impact adjoining wetland.
 
Mr. Britain again brought up the figure of $180,000 as the cost difference in building in the two sites. This figure includes burying the electric lines in conduit and moving the existing barn from it’s present site to the new site. Mr. Mykland brought up the fact that no one is making the Bilodeaus bury the electrical line. Mr. Britain indicated that this was primarily an aesthetic concern. It was also brought up that moving the barn to the new site was the Bilodeaus choice and wasn’t a requirement. 
 
Mr. Moriearty asked Mr. Keith if his evaluation had included the whole property and Mr. Keith said that it did. Mr. Moriearty disputed Mr. Keith’s location of some of the wetland areas and presented a set of photographs showing some wetlands that Mr. Moriearty said were not located on the plan. Mr. Moriearty said some of the photographs were taken that day and showed a vernal pool in the meadow in the area of the barn.
 
Mr. Moriearty questioned Mr. Keith as to whether he had noticed filled area on the property in the area of the proposed house site and barn. Mr. Keith said he had noticed some areas, but they appeared old. Mr. Moriearty produced more photographs, some dated 2002, that showed various dirt piles on the property and said that prior owners had used them to fill areas in the meadow and around the barn. Mr. Moriearty contends that areas around the barn and in the meadow have been filled over the years by previous owners and the Bilodeaus. He says that the original wetland areas on the property would be different then those presented on the current plan. Mr. Moriearty presented a total of eleven photographs.
 
Mr. Veld also had questions on current drainage conditions on the property.
 
Mr. Britain next introduced David Ames, the septic system designer.
 
Mr. Ames began by pointing out that, especially at this time of year, not all temporary wetlands that are draining the melting snow are wetlands recognized by statute; they are just very temporary drainages that may be gone tomorrow.
 
Mr. Ames showed an example of the new Eviroseptic pipe, used in the so-called Presby System, and explained how it more efficiently treats effluent. He pointed out that the septic design met all State setback requirements and said that much progress had been made in the design and engineering of septic systems in the years since the Sandwich Zoning Ordinance had been adopted and that many Towns were now using the State setback requirements in their Ordinances.
 
Mr. Ames stated his opinion that forcing the Bilodeaus to disturb 4300 sq. feet of wetlands to reach the new proposed building site is wrong and runs counter to the spirit of the Zoning Ordinance in that one of the main precepts of the Ordinance was to protect wetlands.
 
Mr. Gaisser asked Mr. Ames if there was a State approved septic design for the new proposed building site and Mr. Ames said there wasn’t. Mr. Gaisser asked if there was an estimate for costs of constructing a system at the proposed new site and Mr. Ames said no, and gave some very rough estimates.
 
Mr. Britain pointed out to the Board that there was a second buildable area on the property but that it was even further from Upper Road then the new proposed site and they hadn’t gotten any other estimates to extend the proposed driveway out to there. It would entail crossing additional wetlands.
 
Mr. Van Winkle said that he thought the idea of a further sub-division restriction on the property, in the event that the variance is granted, was a good idea.
 
Mr. Britain reminded the Board that this variance was being requested because of special conditions on the property due to the wetlands. He said that meeting the requirements of the Ordinance could not be achieved by other methods without unreasonable costs being borne by the Bilodeaus. In Mr. Britain’s opinion, this case would not be setting a precedent and he reminded the Board that all applications needed to be considered as unique. He believes that the Bilodeaus have met all five elements set forth by the Supreme Court in their rulings to be granted a variance.
 
Mr. Shambaugh asked about the view easement mentioned in the application, he had not seen a copy of it. Mr. Britain said the view easement is included in the deed. Mr. Bernard explained the view easement was a deed restriction so that tree on the Bilodeau property would not impede the view from his former residence.
 
Mr. Moriearty restated his view that portions of the property had been filled and disturbed by the Bilodeaus and previous owners and that, if the Board granted a variance, it would in fact be “grandfathering” this filling in of wetland. Mr. Moriearty produced a study by the State of New Hampshire that recommends Towns use a minimum of a 100 foot setback from wetlands in their Zoning Ordinances. He also quoted a study by the University of Massachusetts that water, or effluent, can flow uphill. In this case towards his property.
 
It was Mr. Moriearty’s opinion that the difference in construction costs cited by the Bilodeaus in the application were very excessive. He also questioned the amount of wetlands to be disturbed as the application cited an 18 foot driveway and the plan showed a 12 foot driveway.
 
Mr. Moriearty disagreed with the contention that disturbing wetlands to reach the proposed new site was worse then the damage that might occur from placing the proposed septic system at the house site the Bilodeaus wanted. He also disputed the fact that the application was materially different from the original application with, in his opinion, minor changes. He again cited the photographs he had produced that he said showed filling of the site.
 
Mr. Van Winkle said he was concerned that some of the photographs were dated 2002 and some were not dated at all. The Board had no way to confirm when these photographs were taken except for Mr. Moriearty’s statement.
 
Mr. Moriearty again brought up the vernal pool that he said was not located on the plan.
 
Mr. Van Winkle was concerned that the Board could not know how accurate these statements concerning the filling of the property were. Mr. Moriearty said that he watched the Bilodeaus and Mr. Bernard use matter from two loam piles on the property to fill certain areas.
 
Mr. Bernard stated that the two piles referred to by Mr. Moriearty were actually a loam pile and a manure pile behind the barn that were there from when the Bernards had animals in the barn. Mr. Bernard stated that he had never done any filling in the area where the house or the septic system are scheduled to go. Mr. Bernard was concerned that Mr. Moriearty may have ulterior motives as an abutter.
 
Mr. Bilodeau stated that he had never filled any portion of the property and that he had turned the pile over in order to control weeds. He said he had not even mowed the field for the past few years. He said it is the Bilodeaus great desire not to pollute the property and to cause as little damage to the property as possible when constructing the proposed house and septic system. He again said they were willing to offer a deed restriction not to subdivide the property again if the variance was granted.
 
Ms. Broderick said that the proposed deed restrictions were beyond the scope of action of the Board.
 
Mr. Britain pointed out that Mr. Long, a wetland scientist hired by the Town to check the previous application, had indicated that he thought the best site was the one being proposed tonight by the Bilodeaus.
 
Mr. Van Winkle said he disagreed with Ms. Broderick and that the Board should consider the offered deed restrictions as part of the application process.
 
Mr. Kimball said he was in favor of the application because it would cause the least disturbance to wetlands. He said the DES had granted the Dredge and Fill application as a matter of course so that the property owners had access to the buildable lot on the rear of the property. He cited several cases, including the Maroney and Jarvis cases, where the ZBA had granted setback variances.
 
Mr. Gaisser pointed out that the Javis case was a very different set of circumstances and Mr. Van Winkle pointed out that each case must be considered alone.
 
Mr. Veld said he was concerned about the effect on his property value if the variance is granted. It was pointed out that it would be hard to predetermine the effect to property value in the future. Mr. Shambaugh said that the effect on property value is an allowable concern.
 
Don Brown pointed out that the Planning Board had granted the original sub-division of the property. He thinks that the ZBA should be most concerned with what would cause the least environmental damage to the property. Mr. Moriearty said that he agreed with Mr. Brown. 
 
Mr. Gaisser had questions about the cost estimates presented by the Bilodeaus. He thought that the estimates were inflated especially the costs for the driveway and the electric service. He had asked Mr. Ames earlier for cost estimates for septic design for the proposed new house site and Mr. Ames mentioned a figure that was quite a bit lower then that from the Bilodeaus. Mr. Gaisser also thought the estimates for the house construction were low and questioned how an accurate estimate for the driveway could be given.
 
Mr. Ames said his estimate was off the top of his head and just was for a basic design. There would be additional costs to the price he mentioned. He also wanted to concur with Mr. Kimball that the proposed septic design for the plan presented by the Bilodeaus would cause the least environmental damage.
 
Mr. Pohl stressed that in order to determine financial hardship to the Bilodeaus, accurate cost estimates would be needed.
 
Ms. Broderick pointed out that the prices in the quotes from contractors were not recent.
 
Mr. Bilodeau said that the price estimates for the house are accurate as he intended to do most of the work himself. He said the driveway estimate was from Ed Ambrose who had walked the location of the proposed driveway so was familiar with what was there. He said the conduit would run down the side of the driveway and the prices for the electrical work had come from John Woodaman and the NH Electric Co-op.
 
Mr. Keith explained the discrepancy between the 18 foot driveway cited in the Dredge and Fill permit to DES and the 12 foot driveway shown on the plan. The 18 foot driveway includes the total area that would be disturbed to slope the driveway and to install the electrical conduit. The 18 foot figure was used as the total disturbance area although the roadway itself would only be 12 feet wide.
 
At 9:45 PM, hearing no other discussion, Mr. Pohl closed the Public Hearing on the application.
 
Mr. Mykland made a motion to continue the deliberative session to the May 8 meeting of the Board so that members could familiarize them-  selves with the evidence presented tonight and to have a viewing of the property by the Board of the property. Seconded by Mr. Shambaugh.
 
Mr. Van Winkle and Mr. Shambaugh both thought it would be more proper, since the public hearing had already been closed, for the Board to visit the site individually. There would be no quorum of the Board then and it would not be posted as a public meeting so no new testimony could be taken.
 
Mr. Mykland withdrew his motion and then made a motion to continue the deliberative session for this application to the May 8 meeting of the Board and to have the Board members visit the sight individually. Second by Mr. Shambaugh. 
 
Mr. Moriearty, Mr. Veld and Mr. Bilodeau all gave permission for the Board to be on their properties as long as it was not a public meeting and no new testimony was taken.
 
The vote was 5-0 in favor of the motion.
 
Other Business:
 
The Selectmen requested a motion for limited reconsideration of the ZBA decision in the Campbell case heard last month. The Selectmen pointed out that the statement is subsection 2 of the decision was incorrect and that the Selectmen had the authority under both State Law and the Zoning Ordinance to enforce violations found in the Shorelands Protection District.
 
The request for limited reconsideration had the support of the Campbells and their attorney.
 
The Board determined an error had been made. Mr. Mykland moved to accept the motion for limited reconsideration. Seconded by Mr. Shambaugh.
 
The vote was 5-0 to accept the motion.
 
Mr. Mykland moved to reissue the Campbell decision striking subsection 2 of the explanation and to make subsection 3 the new subsection 2. Second by Mr. Van Winkle.
 
The vote was 5-0 to accept the motion.
 
Mr. Van Winkle moved to accept the minutes of the March ZBA Meeting. Second by Mr. Mykland.
 
The vote was 5-0 to accept the minutes.
 
Mr. Shambaugh moved to nominate Peter Pohl as Chairman of the Board for the coming year and also to nominate Catherine Broderick as Vice Chairman and James Mykland as Clerk for the coming year. Second by Mr. Van Winkle.
 
The vote was unanimous.
 
The Board consists of the following:
 
Peter Pohl, Chairman
Catherine Broderick, Vice Chairman
James Mykland, Clerk
Ben Shambaugh
Peter Van Winkle
James Gaisser, alternate
James Martel, alternate
 
The meeting was adjourned at 10:15 PM.
 
Respecfully submitted,
 
 
 
                                                                    James Mykland, Clerk
March 13, 2008

 
At 6:30 pm the board met privately with attorney Walter Mitchell to discuss various legal matters.
 
At 7:30 pm Chairman Peter Pohl declared the meeting of the ZBA open for public hearing. Members of the board present: Ben Shambaugh, Peter Pohl (chairman), Peter Van Winkle, Stephen Gaal, Derek Marshall (secretary), Jim Mykland and Catherine Broderick. Also Russ Johnson representing the board of selectmen.
 
In the audience: Scott Moriearty, Leslie Johnson, Richard Veld, Valene Veld, Lee Quimby, Wendy Huff,  Todd Campbell, Attorneys Regina Nedeau and Brittain.
 
The first order of business concerned a request for a variance from Mr. & Mrs. Bilodeau being represented by Attorney Brittain.  Mr. Marshall recused himself from the current hearing as his son’s property abutted on that of the Bilodeau’s. Mr. Brittain told the board that he was not prepared to proceed with the hearing as a key person in their presentation was not able to be present. After some discussion, the board agreed to postpone the hearing at the request of Mr. Brittain until April 10, 2008. This was approved unanimously by the board. Mr. Moriarty, an abutter to the Bilodeau property, spoke to the great inconvenience of this postponement as he had driven up from Cambridge, Massachusetts, especially for this meeting.  
 
The second order of business before the board was a request for relief from an administrative decision: particularly a cease & desist order from the selectmen pertaining to a building/renovation project of an auxiliary structure on the property of Mr. & Mrs. Alexander Campbell located on Map R20, lot 33 on Merriman Point Rd.
 
At this point both Mr. Marshall and Mr. Gaal vacated their seats on the board in favor of two alternates, Mr. Shambaugh and Mr. Van Winkle, who were seated as voting members in this case.  The reason for this action was that both Mr. Marshall and Mr. Gaal were leaving the board at the conclusion of this evening’s meeting, and it would serve the interests of all parties to sit with the same board should this hearing go on to later meetings.
 
Mr. Pohl then read the pertinent articles from the Sandwich Zoning Ordinances in the case, allowing Mr. Campbell’s attorney, Regina Nedeau, to then present her client’s case. After reading the appropriate ordinances 150-62 C1, C2; 150-60 B and 150-13 E2, Mr. Campbell said he would like to address the board before Ms. Nedeau spoke.  Mr. Campbell stated that the dispute essentially centered on “modest renovations” to an existing structure. He stated that the previous meeting with the ZBA, at which point he withdrew his application for a special exception, he received verbal permission to “brace and shore up” the building in question up to a value not to exceed $3000 fair market value.  The question of DES oversight he assigned to Mr. Mat Wood as an engineer for this matter.
 
Mr. Shambaugh asked Mr. Campbell if he had intended to resubmit a building permit or did he, Mr. Campbell, assume that one was not needed. Mr. Campbell replied that his intention was to proceed with restoration up to the value of $3000 and then stop. Thus no building permit was required. He said that he had notified the selectmen of his decision on January 9th or 10th of this year.
 
Mr. Campbell stated that the initial intent of this project was to repair the first floor sills, joists and support timbers only which were all rotten. Also he noted that the roof was leaking. Up to this date, various structural matters had been attended to and there was no work undertaken on the second floor of the building. On the first floor the stud depth was increased to 6” from the previous 4”, Duro Roc sheathing was put up on the walls and concrete footings for a new fireplace/hearth were installed. Most of this work, said Mr. Campbell, was “replacement in kind” and did not increase the fair market value of the building by more than $3000. He said that the cease & desist order was applied by the selectmen less than two weeks after work was started.
 
Mr. Campbell added, “Our miscommunication (with the selectmen) resulted in the cease & desist order.” He said that he sent a letter to the selectmen stating his intention to get a building permit.
 
Mr. Mykland asked how much work was done when he (Mr. Campbell) went to apply for a building permit. Mr. Campbell said that he had applied for a permit for work on the main house. He also reiterated that there was no intention to increase the footprint of the aforementioned auxiliary structure. About this application for the building permit, Mr. Campbell said that he received no answer from the selectmen. He hoped that this was due to a misunderstanding. He stated again that there was no intent to increase the footprint of the auxiliary structure.
 
According to Mr. Campbell, the cease & desist order was not specific. The selectmen, he said, complained to the New Hampshire Department of Environmental Services (DES) using the original set of plans he had given to the selectmen. Such plans had indicated an increase in footprint and other dimensions.
 
Ms. Nedeau said that she and her client had met with representatives from the DES and were told that since the structure was not a dwelling and there was to be no increase in the footprint, there was no action required of the DES on this matter.  Mr. Johnson asked Ms. Nedeau if she had a letter from the DES dated February 12, 2008.  Mr. Nedeau replied in the affirmative.  DES had inquired about the historic uses of the building. According to Mr. Campbell this consisted of ping-pong, stage plays and similar activities for children, confined to the first floor. Since no plumbing was being introduced, Mr. Campbell maintained that DES saw this as no change in use. “We’ve been given a letter from the state saying we are not in violation,” said Mr. Campbell.
 
Ms. Nedeau stipulated that: 1.Mr. Campbell     did not exceed the $3000 limit, 2. He was not in violation of DES regulations, and 3. He does not know why a cease & desist order was given by the selectmen to him.  She also maintained that any structure that is not a dwelling is an accessory structure by definition of the Sandwich Zoning Regulations.
 
Ms. Nedeau then stated that the $3000 limit was not exceeded, “but even if we did, a building permit had been requested.”
 
Mr. Shambaugh asked Ms. Nedeau if it was her position that the selectmen made their decision for the cease & desist order based on assumptions, not on fact. Ms. Nedeau responded that she thought it was a misunderstanding of the plans.
 
Mr. Pohl commented that it appeared that a significant amount of work had been done on the structure. Could Mr. Campbell show these costs with appropriate invoices?  Mr. Campbell responded that the $3000 limit was not based on costs but on increases in the fair market value of the structure which was a different matter as repairs “in kind” did not represent an increase in fair market value but simply was a cost to maintain the original equity in the building. Ms. Nedeau stated that it was difficult to determine what the fair market value of this work actually was. All the money spent thus far had been for repairs. Mr. Campbell allowed that perhaps $3-4000 had been spent thus far, but that there was no intention to “harm the town”.
 
Ms. Nedeau further suggested that in lifting the cease & desist order, Mr. Campbell would assure that there would be no concerns on the behalf of the DES.
Mr. Van Winkle said that no one on the board had seen a building permit so we don’t know what else may be included in the original request.
 
Mr. Johnson said that if the building is fully reconditioned, the increase in fair market value would exceed $3000.  While that increase may be difficult to determine accurately, he felt that there was a linear relationship between the money spent and the increase in fair market value. Also, as far as the selectmen know, DES had not signed off on this project and would still want some oversight. In particular, the selectmen felt they wanted DES to take another look into the matter.
 
Mr. Johnson said that the selectmen had not heard from the DES with regard to an approval of the proposed changes to the structure. Ms. Nedeau said that her client was willing to risk conflict with the state law and would be accountable to the state of New Hampshire if they failed to meet their requirements.
 
Mr. Pohl asked whether the excavation for the footings of the new hearth were under DES regulation. Ms. Nedeau replied that excavations within the footprint were allowed under DES rules.
 
Mr. Shambaugh opined that the intention of the $3000 limit with regard to improvements as applied to “replacement in kind” did not require a building permit: Only improvements that were not “replacement in kind” affected the $3000 limit. Mr. Johnson stated that the selectmen were not counting cost, per se, but rather the value of the improvements.  Mr. Shambaugh then asked Mr. Campbell if he knew the value of the improvements thus far. Mr. Campbell said there was uncertainty in calculating the value.  Mr. Gaal stated that the increase of market value could be calculated when the job is done.
 
Discussion then ensued about application for a building permit. Mr. Mykland suggested that no matter what the costs may turn out to be, a building permit should have been requested before attempting any of the work.  Ms. Nedeau and Mr. Campbell said they did not have the new plans which showed the work as being repair and replacement “in kind”. Mr. Campbell said he did inform the selectmen that he did not intend to proceed with the original, more extensive plans, on January 10, 2008.
 
Ms. Nedeau said “We were at fault…” for not getting a building permit. “So what happens now?” she said. Mr. Campbell has applied for a building permit which thus far has not been granted. She asked rhetorically whether the a permit can be held up against future laws?
 
Mr. Gaal wondered why the selectmen had not issued a building permit.  Ms. Broderick stated that the selectmen had only seen the original set of plans proposed by Mr. Campbell for the more extensive renovations on the structure.  Ms. Nedeau            said that she did not know what criteria the selectmen used in determining the refusal of the building permit. Expansion of the footprint, she maintained, was not an issue any more.
 
Ms. Johnson, in the audience, asked if Mr. Campbell had an affidavit from the previous owners regarding the structures historic use. Ms. Nedeau said they did not.  Mr. Johnson said that in the opinion of the selectmen the building had been used only for storage.  Ms. Nedeau responded that since the building had neither plumbing nor a kitchen, its use was not an issue. Even with changes in the Sandwich zoning ordinances recently enacted, she said, the issue must be decided on the laws in place when the permit was requested.
 
Mr. Shambaugh asked why a building permit was not forthcoming when requested by Mr. Campbell on February 6, 2008.  Mr. Johnson replied that letters from DES dated on February 5 and February 12 2008 indicated that the state wanted more information on the matter.  Ms. Nedeau said that since no plumbing was being added, DES had no cause for concern.  Mr. Johnson added that when the cease and desist order was issued, they had seen no revised plans other than the original, more extensive plans that Mr. Campbell had provided previously. Shoring up alone was permitted by the selectmen until a building permit was issued. Mr. Johnson alleges that the work thus far exceeded his definition of shoring up.
 
Mr. Pohl allowed that it seemed like a series of misunderstandings had occurred.  Ms. Nedeau reiterated that she still did not know what the issues with the selectmen were. Furthermore, she stated, she would like the ZBA to rule on issues related to the structure, the use and state law in this case.  Mr. Shambaugh said that a cease & desist order not obeyed incurs fines. Had fines been issued in this case? According to Mr. Johnson, no fines have yet been issued.  Mr. Shambaugh added that the obligation on the selectmen was to report to the state any violations of state law.
 
At 8:55, after asking if there was any further input from Mr. Campbell or anyone else, Mr. Pohl declared the public aspect of the meeting over, and that the board would now go into deliberative session.  
 
Mr. Shambaugh said that, given the information before the board, the cease & desist order from the selectmen is no longer valid.  Mr. Pohl was of the opinion that misunderstandings based on the old plans, and the lack of new ones, lead to the selectmen’s cease & desist order.  Ms. Broderick thought that the selectmen may have correctly interpreted the laws, but the ZBA was possibly constrained in terms of remedies it could apply.  Mr. Shambaugh then read from RSA 674:33-1 regarding such remedies.  In section 2 of the above regulations Mr. Shambaugh read that in matters of an appeal from an executive decision the ZBA has the power to lift a cease & desist order. With regard to matters relative to the DES, the town, he maintained, had no obligation other than to inform DES if it felt there was an infraction of DES regulations.
 
Mr. Mykland felt, under the circumstances, there was no reason not to lift the cease & desist order.  Ms. Broderick asked about the “use” issue and how would the ZBA address it.  Mr. Van Winkle said that he did not believe that there was a change of use in this case. The cease & desist order did not address the issue of change. Mr. Shambaugh agreed and said that a lack of a building permit was not germane to the issue of “use”.  Furthermore, he added, the issues addressed by the Comprehensive Shoreline Protection Act, were not enforceable by the selectmen. Furthermore, a special exception does not appear to be required.
 
Mr. Pohl asked if there was any further discussion. Since there was not, he said he was prepared to hear a motion on the case.  Mr. Shambaugh moved as follows: 
 
Pursuant to authority granted by RSA 674:33 (I)(a) and (II), I move to rescind the Cease & Desist order issued by the Sandwich Select Board to Mr. & Mrs. Alexander Campbell on January 7, 2008, the bases for which Cease & Desist order do not appear to be current and relevant issues at this point: 
1.            Denial of a building permit for a non-conforming structure that does not change its use:

2.            Any permits that may be required by the Comprehensive Shoreland Protection Act cannot be enforced by the Sandwich Select Board:

3.            A special exception does not appear to be required pursuant to the ordinances when considering the amended building permit and plans submitted by the Campbells to the Select Board on February 6, 2008.

 
The motion was seconded by Ms. Broderick. The motion passed unanimously
 
The next order of business was a motion to approve the minutes of December 13, 2007. The minutes were approved unanimously.
 
The meeting was adjourned at 9:22 pm by Chairman Peter Pohl
 
 
Submitted by Derek Marshall, secretary
These minutes have been posted for your convenience. They may not have yet been approved by the ZBA.


