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December 13, 2007

 
Members present:
 
Peter Pohl, chairman
Derek Marshall, secretary 
Catherine Broderick
James Mykland
Stephen Gaal
Ben Shambaugh, alternate
Peter Van Winkle, alternate
Jim Gaisser, alternate
Russell Johnson for the selectmen
 
In the Audience: Randy Hilman, Bob Rowan, Richard & Ruth Stuart, Adam Morton and Mr. Campbell
 
 Mr. Pohl called the meeting to order at 7:30 and reviewed the procedures to be followed for a special exception.  He then read the application for a special exception from Mr. Alexander Campbell, 9 Merriman Point Rd., Map R20, lot 33. Mr. Campbell would like a special exception as permitted under Sandwich Zoning Ordinances 150-102 F Shoreland District (b) in that he would like to increase the height of an auxiliary building on his property within the shoreland district by approximately two feet.
 
Mr. Campbell was then given the opportunity to expand on his application and to give some background information. He stated that he had been a member of the Squam Lakes Association for 25 years and had vacationed on Squam Lake for many years. He has been married for 18 years and had bought this current property recently for his family. The building in question was a shed built at an unknown time that was set back from the lake by approximately 10 to 15 feet. Mr. Campbell presented architectural drawings of the proposed changes to the building which included a new roof line, a cupola, several dormers and new concrete piers.  Mr. Campbell allowed that he knew there would be concerns with this project.  The shed, or barn, was in poor condition, he stated, and he would like to restore it and make it a nice place for his children to play and enjoy the view. He was not proposing to increase the footprint, he said.
 
Ms. Broderick asked Mr. Campbell what was the proposed height of the cupola. He replied that it had not yet been accurately determined.
 
At this point Mr. Johnson, representative of the board of selectmen, pointed out that the issue should be tabled pending a hearing with the State of New Hampshire Department of Environmental Services (DES) which held jurisdiction in this case due to the proximity to Squam Lake. In such matters it is generally allowed to replace the structure “in kind”, but no expansion could be allowed.
 
 Mr. Hillman then said the permit had been denied because it was an expansion of a non-conforming structure and that DES should review the matter before any other steps were taken and that there may be other issues before the ZBA in this case.
 
Mr. Shambaugh questioned whether the height of the cupola was pertinent to the case. Mr. Johnson remarked that there was a 32 foot limit on structures in Sandwich. Mr. Shambaugh replied that this was not an issue of height limit but rather of any height increase over the existing structure.
 
Mr. Mykland opined that if there could be other issues before the ZBA in this case, the board would essentially be dealing with a new application. Mr. Gaal added that he thought the ZBA had little latitude in this case as presented.
 
Mr. Rowan suggested that the cupola as shown was exempt from the height limits, but suggested that DES should put forth their ideas.
 
After further discussion with members of the board and the applicant, Mr. Campbell decided to withdraw the application pending review by the DES.
 
The minutes of November 8, 2007 were read and approved. The board then deliberated on the ongoing issue of streamlining the application procedures for ZBA matters. Mr. Van Winkle showed various suggestions for improving the process. It was decided to continue this issue at a later meeting with hopes of coming up with a new set of forms and guidelines in early 2008.
 
Submitted by Derek Marshall, recording secretary
November 8, 2007

 
Members present:
 
          Derek Marshall
          James Mykland   
          Stephen Gaal
          Ben Shambaugh, alternate
          Peter Van Winkle, alternate
          Jim Gaisser, alternate
 
          Russell Johnson, Selectmen’s Representative
 
In the audience:  Dan and Elaine Peaslee, Tony Leiper
 
In the absence of Chairman Pohl, Derek Marshall acted as Chairman Pro-Tem.  Jim Mykland was appointed Clerk Pro-Tem.
 
The meeting was called to order at 7:30 PM by Mr. Marshall. Mr. Van Winkle and Mr. Gaisser were elevated to full voting status for the first case.  This was done to, as nearly as possible, recreate the Board that heard the original variance request in September. The exception being Mr. Gaal sat on the rehearing in place of Ms. Broderick who was absent.
 
The first order of business was a rehearing of a denial of a variance by Henry G. Jarvis, Jr.  Mr. Peaslee represented Mr. Jarvis in the rehearing. Mr. Marshall read the original application and invited Mr. Peaslee to speak to the issues and opened the public portion of the hearing.
 
Mr. Peaslee reminded the Board that the issue at hand was a request for a variance to a setback requirement for a proposed new garage. Mr. Jarvis had discussed the possibility of a boundary line adjustment with the McIlvains who own the abutting property. The McIlvains decided that they did not wish to pursue this course of action. Mr. Peaslee then detailed the various problems with siting the new garage to meet the setback requirements. These issues and problems included the location of the existing well, septic system and leachfield. There were also excessive gradient, elevation and drop-off issues. Mr. Peaslee indicated that adding onto the existing garage would be very costly as it would entail demolition and removal of the existing garage portion of the building as well as the blockwalls and floor and then reconstructing them.  It also would entail the moving of the electrical service into the house. Mr. Peaslee also pointed out that the proposed site for the new garage was already a paved parking area. Mr. Peaslee had brought photographs to document these various issues.
 
Mr. Leiper, an abutter, stated that he had no objections to the proposed building.
 
Mr. Gaisser asked Mr. Peaslee when the existing building was constructed and Mr. Peaslee said as far as he could determine it was 1978. Mr. Gaisser pointed out the fact that this was well after the Zoning Ordinance had been adopted by the Town of Sandwich.
 
After calling for any other public comments, and hearing none, Mr. Marshall closed the public hearing.
 
Led by Mr. Marshall, the Board discussed the various tests for granting a variance. These included: Effect to neighboring property values, whether it would be contrary to the public interest to grant this variance, whether it would do substantial justice to grant this variance and whether it was contrary to the spirit of the zoning ordinance.
 
The Board came, at last, to the issue of hardship. Whether special conditions existed to grant the variance, whether the desired goal could be met by other actions and whether the actions would impose an undue financial burden on the applicant.
 
Mr. Gaisser stated that he felt that, since the existing building had been erected subsequent to the adoption of the Zoning Ordinance, the applicant was constrained as to what he could do with the building and lot. Other members pointed to recent NH Supreme Court decisions as they addressed the property owner’s rights and the financial burden that could be assumed by the property owner and his rights as to use of the property.
Mr. Gaal moved and Mr. Van Winkle seconded that the variance be granted. The vote was 4-1. Mr. Marshall, Mr. Mykland, Mr. Gall and Mr. Van Winkle in favor and Mr. Gaisser opposed. The motion passed.
 
Mr. Peaslee thanked the Board for their decision to rehear this case.
 
Mr. Marshall declared the deliberative session of the meeting closed.
 
Under New Business, the minutes of the October meeting were approved as amended.
 
Mr. Van Winkle passed out copies of the updated cover letter and applications he has been working on and urged those members present to go over them before the next meeting.
 
The meeting was adjourned at 9:00 PM.
 
 
Respectfully submitted,
 
 
James Mykland, Clerk Pro-Tem
October 11, 2007

 
 
Members present:
 
Peter Pohl, chairman
Derek Marshall, secretary 
Catherine Broderick
James Mykland
Stephen Gaal
Ben Shambaugh, alternate
Peter Van Winkle, alternate
Jim Gaisser, alternate
Russell Johnson for the selectmen
 
In the Audience: Dan & Elaine Peaslee, Tony Leiper, Randy Hilman, Chip Bollinger, Susan Raymond, Abbas  Farazdel
 
 
Mr. Pohl called the meeting to order at 7:30 and reviewed the procedures for a rehearing process. The case before the board was presented by Dan Peaslee who was requesting a rehearing on a previous denial for a variance. It was moved by Mr. Shambaugh to approve the request and voted in the affirmative by the board.
 
Mr. Johnson then recused himself from the next case and was replaced by Mr. Hilman as selectman representative to the board.
 
The next case before the board was an appeal for equitable waiver of dimension from Susan Raymond 148 Dale Rd., Sandwich, (Map R12 Lot 59C). Specifically she had partially constructed her new home in violation of the town setback ordinances (150-13 C(3)) in that the structure was set back 83 feet from a wetland rather than the required 100 feet.
 
Mr. Pohl read the application and referenced the New Hampshire RSA 674:33A pertinent to the request.  Mr. Bollinger then told the board that he had discovered the error in setback to the wetland while checking site dimensions after installation of the septic system that his company had designed. He produced a blueprint of the site with the current locations of the house and septic system. Mr. Shambaugh then asked the applicants and Mr. Bollinger if they could give the board a chronological description of events so that the board could understand the sequence. Mr. Hilman then told the board that the site plan being shown to the board was not the same as the one originally submitted to the selectmen for a building permit in that the current building was both moved from its original site and its footprint was considerably enlarged.
 
Ms. Raymond told the board that she bought the land about one year ago and hired a local builder to construct her new house. She said the permitting process went smoothly but she did not understand all the implications of the law.  During the initial process of laying out the lines of the house, and after the building permit had been issued, she decided that the cost of the structure exceeded her budget and she conceived of a new design with lower construction costs. For clarity, Mr. Hilman suggested that the original plan, as permitted by the town, be called plan A. Plan B was a revision of the first design. The design as shown on the current blue print as presented by Mr. Bollinger to the board was plan C. At some point, a new general contractor was hired by Ms. Raymond to construct plan B. It was Ms. Raymond’s contention that the subsequent contractor moved the location of the house, without consulting her, in order to acquire a better view. This move put the structure in violation of the town set back requirements with regard to the established wetland.  Ms. Raymond said she had not been involved with the permitting process and assumed that the current contractor had taken care of all the legal requirements.
 
Ms. Broderick asked if the building was completed. Ms. Raymond replied that construction had been started but there was as yet no roof on the structure. She showed various photographs of the project which affirmed that there was a concrete perimeter wall with rough walls but no roof or interior finish. Mr. Shambaugh then asked if she had a valid building permit for the structure now being built. Ms. Raymond left the room to find the requisite materials from her car.  Mr. Shambaugh then asked for the dates of inspection and inspections of subsequent amended designs.  Ms. Raymond stated that she did not possess such documents and assumed that the previous contractor had them. Mr. Bollinger interjected that it was an honest mistake and that the costs to tear down and reconstruct in accordance with the town zoning ordinances would be excessive.
 
At this point Mr. Hilman asked if he could shed further light on the issues. Mr. Hilman then presented a detailed time-line starting with the original site inspection up to the discovery of the relocated structure which was in violation of the town zoning ordinances. He pointed out that the house under construction was significantly larger in footprint and in a different location than the permitted design. He said no permit was on file for the current structure or locations. The discrepancy was discovered when Mr. Bollinger submitted plans for the new septic design with the location of the new (plan C) structure.
 
There was some question whether the state had rejected the original design as submitted since a redesign usually occurred following state denial. Mr. Bollinger said the original design had not been rejected. Mr. Hilman pointed out that the septic and the house had both been moved relative to the original submission for a building permit.
 
Mr. Rowan, selectman, was then asked to address these issues for further clarification.  He said that the amended plans did not come to the selectmen until Mr. Bollinger brought them in. As such the construction that took place had not been known and no reinspection request was forthcoming from either Ms. Raymond or the contractor.  Mr. Hilman added that nothing about the amended structure (plan C) was known by the selectmen until September of this year. He then reviewed the time-line as the town had recorded them:
 
 
11-6-06   Original plan submitted with setback from wetland of 110 feet.
12-15-16 State approved septic design
12-19-06 Application to the town for building permit (plan A)
12-24-06 Then selectman Carroll Bewley inspected the site and requested a clean up for better viewing of the stakes.
12-27-06 Town receives septic approval from the state.
1-3-07     Mr. Bewley approves permit for driveway
1-12-07   Mr. Bewley inspected site and found it in conformity with the permit request.
 
Mr. Rowan added that the original design did meet the town setback requirements for a wetland. He doubted that a contractor would move a house significantly without consulting with the owner.  He also added that the design as constructed would not have received a building permit had one been requested due to the violation of the setback requirements. It was only the amended septic plan that alerted the selectmen to the change of building plan and location which violated the town ordinances.
 
Mr. Gaal asked Ms. Raymond when the foundation was poured. She replied that to the best of her knowledge it was in July of 2007. She further added that she was physically removed from much of the day-to-day operations of the construction and relied on her contractor to make decisions for her, a process which she maintained she did not understand well anyway.
 
Mr. Hilman explained that the permitting process had been orderly until January of this year. At this point the house was redesigned and relocated and became in violation of the setback ordinances.  The selectmen said they knew nothing of this until presented with the amended septic plans.  Mr. Marshall pointed out that the legal responsibility in all such cases lies solely with the owner of the property. He suggested that a waiver in cases like this would encourage future violations in the town.
 
At this point Mr. Pohl asked if there was any more input from the applicant or members of the audience. There being none, he declared the open portion of the meeting to be over and that the board would now go into closed deliberation.
 
The board then considered the 4 criteria for which the applicant bore the burden of proof. Members were polled for their opinions on each of the test criteria.
 
On the first test the board agreed unanimously that the violation occurred before the building was substantially complete.
 
On the second test the board agreed unanimously that the violation was an outcome of either ignorance of the law, failure to inquire, obfuscation, or misrepresentation on the owner or its agents and not a good faith error in measurement or calculation made by the owner or its agent or by an error in ordinance interpretation or applicability by a municipal official in the process of issuing a permit over which he had authority.
 
On the third test by a vote of 4 to one abstention the board did not feel the physical or dimensional violation constituted a public or private nuisance nor did it diminish surrounding property values nor did it interfere with or adversely affect any present or permissible future use of the property.
 
On the fourth test the board did not feel the cost of correction would outweigh the public benefit to be gained such that it would be inequitable to require a correction.
 
Mr. Gaal then moved to deny the request from the applicant for an equitable waiver of dimensional requirements. This was seconded by Ms. Broderick. The board voted unanimously in the affirmative. Mr. Pohl then informed Ms. Raymond that the decision of the board was to deny her request and informed her that she had 30 days in which to appeal the board’s decision.
 
After a brief discussion, the board approved the minutes of the meeting of September 13 with minor modifications.
 
Derek Marshall, secretary
 
SEPTEMBER 13, 2007

 Members present:

Catherine Broderick, chair-pro-tem

Derek Marshall, secretary

James Mykland

Peter Van Winkle (elevated to voting status)

Jim Gaisser

Russell Johnson, Selectmen’s Representative 

In the Audience: Joyce Lenas, Townsend Thorndike,  Ben Bullard,William Greene, Dan Peaslee, Stephen Hodecker, Tony Leiper, Elaine Peaslee.                        

Ms. Broderick called the meeting to order at 7:30. She then gave a general outline of the procedures the board would use in hearing cases.  Next she read the application from Joyce Lenas of 56 Neal Brook Rd. for a motion for reconsideration of an appeal of an administrative decision pursuant to RSA 676:5.  Ms. Lenas was then asked to state her reasons for this appeal. She said that she felt that the ZBA had administrative overview of this case according to Town of Sandwich Zoning Ordinances 150-3 and 150-5.  The ZBA had previously turned down an appeal on this same issue stating the belief that the matter concerned planning issues and not zoning issues which could not be overturned by the ZBA.  Mr. Gaisser rescued himself from the board for this particular case.Bill Green then stated that he was there as an attorney representing George Bates, an abutter to Ms. Lenas. 

Mr. Marshall asked Ms. Lenas why, since she said that negotiations on this matter were on-going with the selectmen, she did not wait to see if a successful compromise could  not be reached in that manner. Ms. Lenas responded that the appeal process was open to her and therefore she was availing herself of it. Ms. Broderick reiterated her right of appeal. Ms. Broderick asked what circumstances had changed to prompt her to make this appeal. Ms. Lenas responded by quoting the aforementioned zoning ordinances and said she had a right to appeal.

 Mr. Thorndike informed the board that Mr. Bates was in Europe but did intend to improve the road.  Mr. Mykland pointed out that the ZBA still did not have jurisdiction in this case, and moved to deny the appeal.  Ms. Broderick noted that there was nothing new in the motion to show where the Zoning Board of Adjustment went wrong. This was seconded by Mr. Van Winkle and the board voted unanimously in the affirmative. 

The second case before the ZBA was a request for a variance for a setback for a proposed garage. Mr. Dan Peaslee represented the appellant, Henry Jarvis of 566 North Sandwich Rd. (R8 6A) and explained the need of the variance. Mr. Jarvis wanted to build a second garage but the site did not conform to set back requirements. Other locations for the proposed garage presented difficulties for the applicant. 

Mr. Leiper stated as an abutter he had no problem with the proposed location. Mr. Mykland wondered whether the current garage could be expanded, rather than building a new structure. Mr. Peaslee said this was another option, but not the first choice. Mr. Mykland pointed out that a boundary line adjustment would make the setback problem go away. Mr. Peaslee responded that his client did not want to broach the possibility of an adjustment with the owners of the adjacent lot.

 Mr. Marshall stated that since there were several options open to Mr. Jarvis other than a variance, a variance could not be considered, and moved to deny the application. This was seconded by Mr. Mykland and passed unanimously. 

The third item to come before the board was an application for a special exception as listed in Town of Sandwich Zoning Ordinances 150-13 E (1) filed by Claudia McIlvain 472 North Sandwich Rd., Map R8, lot 1. Ms. McIlvain was represented by Ben Bullard, general contractor for Ms. McIlvain. 

Mr. Bullard explained that the site in question was a reconstruction on a previous footprint of a building situated in wet lands, specifically the Bear Camp River, and this case concerned replacement of the access path to the structure which was in need of replacement. This path was constructed of wood boards three feet wide and raised above ground. Mr. Bullard explained that the McIlvains wanted to increase the width of the pathway from 3’ to 4’. Mr. Bullard also stated that he had permission from the state of NH DES on file with the town for such a structure. 

Mr. Mykland said he was quite familiar with the structure and thought the increase to 4’ width was a legitimate safety concern and allowed by the language of the special exception.  Mr. Marshall pointed out that the Natural Science Center in Holderness had similar paths on their property that were constructed to a 4’ width. 

Mr. Van Winkle moved to approve the request for the special exception. Seconded by Mr. Mykland and unanimously approved by the board. 

Under old business, Ms. Broderick discussed the ongoing project of upgrading the ZBA rules of procedure. She assigned specific areas of the procedures to different members of the ZBA to be discussed at a future meeting for approval. 

Under new business the minutes of May 10, 2007 and August 9, 2007 were read and approved. 

Derek Marshall 

Secretary

August 9, 2007

 
Members present: Peter Pohl, Catherine Broderick, James Mykland, Steve Gaal, Ben Shambaugh, Peter Van Winkle
 
Meeting called to order at 7:30 PM by Chairman Pohl
 
In the absence of Derek Marshall, Jim Mykland was appointed Clerk Pro Tem.
 
Mr. Pohl welcomed new Alternate Member Peter Van Winkle. Mr. Pohl announced that Russ Johnson has been appointed to the Board of Selectmen and had submitted his resignation from the ZBA. Mr. Pohl pointed out that Mr. Johnson had been an active and knowledgeable member of the Board and will be missed.
 
In the absence of Mr. Marshall and due to the resignation of Mr. Johnson, Mr. Pohl elevated Mr. Mykland, Mr., Gaal and Mr. Shambaugh to sit as regular members of the Board for this meeting.
 
A discussion ensued about filling the open regular member slots on the ZBA. Ms. Broderick moved that the ZBA recommend to the Board of Selectmen that Jim Mykland and Steve Gaal be appointed regular members of the ZBA  in order to meet the state requirement of five regular members. Seconded by Mr. Shambaugh. The vote was 5-0 with two abstentions(Mykland and Gaal). The motion carried.
 
(Clerk Pro Tem note: Upon opening a vacation backlog of mail on Friday I discovered that the Selectmen, in their usual prescient way, had already appointed me as a full member on August 7, 2007. This means that only Steve Gaal needs to be appointed as a full member.) 
 
If the Selectmen agree with the recommendation of the Board, the make up of the Board will be:
 
Chairman Peter Pohl                          Ben Shambaugh, alternate
Clerk Derek Marshall                          Peter  Van Winkle, alternate
Catherine Broderick
Jim Mykland
Steve Gaal
Ms. Broderick requested that the election of a Vice Chairman be delayed until Mr. Marshall could be present. There was general agreement from the Board.
 
Mr. Pohl discussed his recent attendance at the Belknap Superior Court for the hearing on the Allen case.  He emphasized the importance of not discussing cases before the Board outside of ZBA meetings.
 
The Board entered a Work Session to discuss revisions and changes to proposed Rules of Procedure for the ZBA. Mr. Mykland agreed to incorporate these into the draft version 1.0 and get copies to the members.
 
Ms. Broderick offered to start working on a cover letter to applicants and new forms.
 
Mr. Shambaugh requested that draft meeting minutes be sent to members as soon as possible after the meeting. He felt that the events of the meeting would be fresher in the Board members minds if changes or corrections needed to be made later. There was general agreement to this and Mr. Pohl said he would see what could be done.
 
The meeting was adjourned at 9:30 PM
 
 
                                                            Jim Mykland, Clerk Pro Tem
 

May 10, 2007

 
Members present:
Peter Pohl, chairman
Derek Marshall, secretary
Catherine Broderick
James Mykland
Stephen Gaal
Peter Van Winkle, selectman
 
In the Audience: J. Gaisser, George & Mary Bates, Michael Philbin, Mildred Seigel, Joyce Lenas, Beverly Anderson, Townsend Thorndike, Robert Phellan, Allan Bogosian
 
Peter Pohl called the meeting to order at 7:30 pm.  Catherine Broderick and Jim Mykland were appointed to permanent voting status.
 
The first order of business was a continuation from our last meeting for an appeal from administrative decision from Joyce Lenas.   Ms. Lenas spoke regarding the pertinent subdivision and zoning ordinances which affected her appeal. Ms. Broderick questioned whether her concerns were primarily with the subdivision regulations or the zoning regulations. Ms. Lenas noted that town council had advised the planning board that the subdivision would be conditional on improving the road. Also, the cul de sac as originally specified had not been completed.
 
Mr. Gaal asked for a clarification of the ordinances. Mr. Pohl stated that appeals to decisions regarding subdivision regulations must go by petition to superior court. Ms. Broderick stated that she believed the issues Ms. Lenas is addressing are issues of the subdivision regulations of the planning board, and therefore not eligible for appeal to the ZBA.
 
Mr. Pohl questioned the members of the planning board on whether they thought they had jurisdiction in this case. The board voted unanimously that they did not have jurisdiction.  Ms. Broderick then moved to deny the appeal. The board voted unanimously to deny.
 
Mr. Thorndike’s appeal in the same matter now came before the board. Mr. Gaal recused himself as he is an abutter to Mr. Thorndike.  Mr. Pohl then read a letter from Mr. Thorndike noting that the selectmen’s notes from 1984 were sketchy. In Ms. Broderick’s opinion Mr. Thorndike’s appeal was not timely. Mr. Pohl suggested that the best solution may be for all the parties concerned to meet with the selectmen, and an arbitration specialist if necessary, to resolve the matter with everyone bringing some sense of compromise to arrive at a satisfactory conclusion. It was noted by Ms. Broderick that this was only a suggestion and did not carry any weight of authority from the ZBA. The board again agreed that they did not have authority on this case. Ms. Broderick moved to deny the appeal. Mr. Mykland seconded the motion. The motion was approved unanimously by the board.
 
The next issue before the board was an appeal for a variance for an accessory building setback from a wetland. The appeal from Mr. Allen Bogosian and Jennifer Reed of 39 Dowe Rd., Map R9 lot 48C.
 
Mr. Bogosian presented his case. He would like to put a waste water septic system into an accessory building on his land. He presented diagrams of an approved septic system that met the town’s requirements for setbacks from a wetland. However, the building, which is sited only 82’ from the wetland, would have to meet a 100’ setback from the wetland if the septic system is installed. Mr. Bogosian was requesting a variance from the 100’ setback. 
 
The question of hardship, as defined by the zoning regulations, was discussed. There was discussion as to whether denial of the setback variance, which would have denied the septic system, was a hardship for Mr. Bogosian.  Mr. Shambaugh and Ms. Broderick discussed this issue as related to the latest interpretations of hardship from the state perspective. Mr. Marshall noted that Mr. Bogosian had a right to the septic system but not to the variance on the setback. Ms. Broderick opined that a reduction to 82’ from 100’ was not a serious conflict to the idea of protecting the wetlands from pollution. Ms. Broderick moved to approve the variance request; seconded by Mr. Marshall. The five voting members approved the request with the exception of Mr. Mykland who voted against the request.
 
The minutes of the previous meeting were discussed and approved. Discussion ensued regarding the handling of emotional issues with the public and how best to handle obstreperous outbreaks. It was agreed that if things were to get out of hand, it would be best to continue the meeting at another time with the presence of law enforcement personnel if necessary.
 
Also discussed were the application forms for appeals to the ZBA. It was agreed that work needed to be done to improve the process of application. Ms. Broderick agreed to undertake the task of doing some research and coming back with suggestions.
 
Meeting adjourned at 9:45
 
Derek Marshall
Secretary
March 8, 2007

Members present:

Peter Pohl

Jeff Fleischman

Derek Marshall, secretary

Catherine Broderick

Russel Johnson

Carol Bewley, selectman

In the Audience: J. Gaisser, H. Gagnon-Coppola, N. Bates, G. Bates, R. Benton, S. Carey, J. Smith, B. O’Donnell, T. Thorndike, B. Andersosn, P. Van Winkle, T. Miner, T. Fleischman, S. Hodecker, J. Lenas,

Peter Pohl called the meeting to order at 7:30 pm.  Catherine Broderick was appointed voting member.

The first order of business was an appeal for a Special Exception from Helen Coppola, 2 Floss Flats Rd, Map R3 Lot 46 under Sandwich Zoning Ordinances 150-10A and B. At the request of Mr. Pohl, Catherine Broderick reads the pertinent articles to all present.  Ms. Coppola asserted that she was in near compliance with the Sandwich zoning ordinances in that she had completed the connecting roof and one connecting wall extending from her current dwelling to the new addition. With this connection, the dwelling will be considered a single rather than a multi-unit dwelling.  She maintained that winter weather and the fact that her son was not available in the winter prevented her from completing the job. Failure to complete the required connector had caused the selectmen to impose a daily fine until such time as it was deemed complete.

Ms. Broderick asked Ms. Coppola if she were really asking for more time to complete the project. Ms. Coppola indicated that this is what she required. Mr. Marshall asked if there had been a time agreed to with the selectmen to complete the project.  Ms. Coppola listed a series of communications with the selectmen regarding the progress of her project.

Mr. Benton stated that a building permit requires a start date within 6 months of the approval date, but that no completion date is stipulated.

Mr. Pohl asked Mr. Bewley if he could help explain the circumstances of the case from the selectmen’s point of view.  Mr. Bewley stated that this had been a most frustrating case. The original plans submitted to the town did not show a kitchen in the new addition. However, when they received a copy of the State’s Energy Audit, a kitchen was indicated. This changed the nature of the new construction from an accessory building into a second dwelling. Upon learning of this, Ms. Coppola indicated that she would join the two buildings with an enclosed breezeway, thus making the old and new construction part of a single dwelling. This communication took place in a series of letters or meetings from September, 2006.

Since this required connector had not been completed half a year later, the selectmen advised Ms. Coppola that she was in violation of the Sandwich Zoning Ordinances and as such would be subject to a daily fine until such time as she conformed..

Mr. Pohl said that she needed to come to an agreement with the selectmen to complete the project, and that this in itself was not a ZBA matter.

Mr. Marshall moved to reject the request for a Special Exception. Seconded by Ms. Broderick. Voted in the affirmative by all board members present.

Mr. Miner suggested that there had been a previous case regarding a deck joining two separate buildings that the ZBA had deemed to be a single dwelling. The discussion that followed revealed that this was David Bortman’s yurt which was connected by a long and winding deck. However, the case had not come before the ZBA and no decision had been made.

The Second order of business was an appeal from administrative decision from Townsend Thorndike.  Mr. Pohl said from the outset that this did not appear to be a case for the ZBA as it deals mainly with a Carroll County Superior Court hearing from 1983.  Catherine Broderick then read the applicable RSA, 676:5 outlining the jurisdiction of the ZBA, and its limits. Issues of zoning come under the jurisdiction of the ZBA, issues of planning do not.

Mr. Thorndike maintained that there was no power in town, neither selectmen, planning board or ZBA that could resolve his issues.  Mr. Thorndike claims that the selectmen failed to enforce the terms of the deed in the sale of the Ambrose property and that the Carroll County Court is holding title to the property.

Mr. Pohl then polled the board to see if anyone felt that the ZBA had jurisdiction in this case. The board responded unanimously that it did not. Mr. Thorndike was informed that his case would have to find a solution in another venue. Mr. Thorndike asked what venue that might be and was told that was not an issue for the ZBA to solve either and that perhaps he should get some professional advice on the matter.

The third order of business was an appeal from an administrative decision from Ms. Joyce Lenas of 56 Neal Brook Rd., Map R-5 lot 8B.  Mr. Pohl then read the letter in the application from Ms. Lenas. In essence she is asking the board to reconsider (or overturn) the planning board subdivision of the recent George Bates subdivision of a conservation easement.

Ms. Broderick told Ms. Lenas that the ZBA was limited by statute as to what actions it could take. Specifically, she asked, what was the planning board’s error.  Ms. Lenas replied that the road to her property had not been improved per the requirements stipulated by order of the selectmen in the original subdivision of the original Ambrose property.  When she presented this argument to the planning board she says her questions were ignored.

Discussion ensued regarding the time frame of the construction of this road, its approval by the selectmen and the implications of all these matters to the current case.  The road was approved by Bud Burrows, a previous selectman, but it was unclear if the other selectmen had concurred.

Rich Benton said that during the hearing of this subdivision Mr. McNall, chairman of the planning board, had consulted with town counsel regarding the obligation of the current planning board to enforce the language of the original agreement.  Town counsel had advised Mr. McNall that the planning board did not need to consider the the language of the original subdivision in this case.

Ms. Lenas reiterated her feeling that the planning board had not followed its own policies, i.e., that it did not consider the condition of the roadway when it allowed the subdivision.  Tom Fleischman inquired if a subdivision for a conservation easement did not mandate a roadway constructed to the same standards as for a regular subdivision. It was the opinion of several people present that there was no differentiation based on subdivision type.

Mr. Pohl then asked the board if they thought the meeting should be continued at a later date so that a legal opinion could be sought regarding this matter. The board voted 4 to 1 to continue the meeting. Mr. Johnson did not concur and felt the matter was not within the domain of the ZBA.

The meeting adjourned at 9:05 pm

Submitted by 

Derek Marshall, secretary to the ZBA

These minutes have been posted for your convenience. They may not have yet been approved by the ZBA.


