Town of Sandwich
Planning Board

Minutes: December 5, 2013
Members Present: Mike Babcock, Rich Benton, Gunnar Berg, Julie Dolan, Toby Eaton, Janina Lamb, Tim Miner, Frank Paine, and Mike Yeager
Members not present: Ben Shambaugh
Public Present: Jim Hambrook
Mr. Miner called the meeting to order at 7:00 P.M. 
Approval of Minutes
Mr. Benton moved, seconded by Mr. Babcock, to approve the November 21, 2013 regular meeting minutes as amended and to waive the reading of the minutes. Motion passed with Mr. Eaton abstaining. 
New Applications: The Coolidge Farm application noted at the last meeting was withdrawn. Mr. Benton and Mr. Paine were commended for their review of the application which resulted in noticing that the existing structure on the property was a multi-dwelling unit requiring greater unrestricted acreage than delineated on the plan.

Continued Applications: none

Board Business 
Berkowitz Performance Security - update: Mr. Miner distributed an email communication from Town Counsel Walter Mitchell to the Board members. The Board members agreed there was no reason not to make the email public: Mr. Eaton moved, seconded by Mr. Benton, to release the legal communication to the public. Motion passed. Discussion ensued:
· Clarification of RSA 676:16: A developer may market lots on a subdivision plan that has not been approved by the Planning Board, but may not sell or transfer the lots prior to PB final approval.

· Mr. Mitchell’s email offers two options for road construction: (1) the PB could conditionally approve the subdivision subject to the developer submitting a satisfactory performance security prior to road the start of road construction, or (2) the developer could construct the road prior to PB approval of the subdivision. In the case of the second option, the PB would not vote on final approval of the subdivision plan or sign and record the plan until the road is satisfactorily completed, so the lots could not be offered for sale.
· Mr. Mitchell also noted that it is unlikely the town would be responsible for completing the road if the developer defaults, but the security would cover construction costs if the town did need to complete the work.

· The PB was of the understanding that Mr. Berkowitz’ proposal of 9/19/13 was to post a cash security which would be drawn down incrementally and used to pay the road contractor, using the security as cash flow.

· Mr. Hambrook, representing Mr. & Mrs. Berkowitz, stated that his clients had already agreed to not sell the lots until the road was completed. He stated this option would not put the town at risk, since without a signed and recorded subdivision plan, there would be no lots to sell. Mr. Hambrook agreed that a security is needed for the steep slopes portion of the project.
· Steep Slopes: Mr. Hambrook explained that the security estimate from HE Bergeron was based on pre-construction and post-construction steep slopes calculations. Per the Zoning Ordinance ((150-57), steep slopes should be calculated on areas prior to cut or fill only, and the security should be to ensure stabilization measures if the project is abandoned (150-59 D). He felt that this wouldn’t include silt fencing, loam, and turf establishment for the entire road and definitely not for construction of the road.
· Mr. Miner and Mr. Benton noted that Mr. McAllister, HEB, had calculated his estimate based on the Board’s understanding that a security would be provided prior to road construction and that the PB did not understand the two options available to the PB and developer.

· Board members were in agreement that the options should be offered to the applicant, although there was some concern expressed that there be some stipulation in writing relative to not selling the lots until the road is completed. They were in agreement that the Steep Slopes application had already been conditionally approved, subject to receipt of a security which must be held for one year after completion (150-59 D).
· The Board was divided on the best method to determine the security amount for the steep slopes stabilization area given the discrepancy between the HEB estimate and Moser Engineering’s construction estimates. Mr. Eaton and others felt strongly that HEB review the plan and provide a revised recommendation for the security amount for the steep slopes portion only based on pre-construction areas. Mr. Hambrook suggested asking the developer for a $100,000 security and if declined, obtaining an engineer’s estimate. He did note, however, Mr. & Mrs. Berkowitz’ unhappiness with HEB. Mr. Berg agreed, stating that 10% could be kept for retainage. It was noted that the entire security has to be kept for one year. Other members felt that, per Mr. Mitchell’s opinion, the security amount must provide adequate protection to assure the purpose of the security and that there be appropriate documentation for the calculation of the security amount and this could only be obtained via an engineer’s recommendation. Mr. Eaton also reminded the Board that the steep slopes area would need to be inspected prior to release of the security. 

Voting members: Babcock, Benton, Berg, Eaton, Lamb, Miner, Yeager. After further discussion of the best method to expedite the matter, Mr. Eaton moved, seconded by Mr. Benton, to request HE Bergeron Engineers calculate the cost of stabilization of the pre-construction steep slopes area for the Steep Slopes application submitted by the Elliott Berkwitz Living Trust and the Nancy Berkowitz Living Trust, Tax Map R12 Lot 15 and Tax Map R19 Lot 45, based on the Town of Sandwich Zoning Ordinance and the Hambrook plan dated June 2010. Mr. Yeager suggested the work should be done at no cost to the applicant since he felt that Mr. McAllister was in error in his prior calculations and should not be consulted. Mr. Miner cautioned against critical comments without the party being present to offer rebuttal and reminded the Board that Mr. McAllister also was of the understanding that the security would be provided prior to start of road construction. Motion passed with Mr. Yeager voting against the motion. Mr. Miner will contact Mr. McAllister to determine if he has all the documents needed to calculate the security estimate.

Mr. Eaton moved, seconded by Mr. Benton, to amend the Subdivision approval of 07/05/12 for the Elliott Berkowitz Living Trust and Nancy Berkowitz Living Trust, Tax Map R12 Lot 15 and Tax Map R19 Lot 45 subject to the developer either submitting a performance security for the road construction in an amount satisfactory to the Planning Board or completing the road to the town’s standards and upon final inspection. Motion passed.
Zoning Ordinance Amendments – review & schedule: Ms. Huff distributed Mr. Mitchell’s comments on the proposed amendments. Minor editorial changes were made to the definition of Road and to the language for Lots served by Roads, Streets, and Driveways. There were no changes to proposed amendment #4, variances and special exceptions. Mr. Mitchell strongly suggested that standards needed to be defined for a Home Occupation. The Board discussed and revised the Home Occupation Questionnaire criteria for inclusion in the proposed amendment relative to Home Occupations. Any home business that does not meet the criteria will require a site plan review, although it was noted that an applicant could request waivers for some site plan requirements. Mr. Eaton moved, seconded by Mr. Benton to move the proposed zoning language, as amended, to public hearing on January 2, 2014 at 7:00 P.M.
The site plan and subdivision language will be reviewed during the public hearing in January. 

Village Parking: Discussion will be included with the Village Zoning District discussion on 01/16/14.
Reports: none
Adjournment: Mr. Eaton moved, seconded by Mr. Benton, to adjourn the meeting at 10:04 P.M. Motion passed.

Scheduled Meetings: December 5, 2013 (regular meeting); December 19, 2013 – meeting canceled; January 2, 2014 (regular meeting)
Respectfully submitted,

Wendy J. Huff, Secretary

Minutes Approved: not yet approved
Corrections: 

Correspondence: The following correspondence is noted as having been received but not reviewed by the Board during the meeting:
1. Wetlands Permit Application: Benjamin Shambaugh, 506 Whiteface Road - stream crossing

2. Wetlands Permit Application: Lakes Region Conservation Trust, 147 Jimmy Point Road - removal of two boathouse foundations from Squam Lake
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