Town of Sandwich
Planning Board

Minutes: November 7, 2013
Members Present: Rich Benton, Gunnar Berg, Julie Dolan, Tim Miner, Frank Paine, Ben Shambaugh, and Mike Yeager
Members not present: Mike Babcock, Toby Eaton, and Janina Lamb
Public Present: Jim Hambrook and Elliott Berkowitz
Mr. Miner called the meeting to order at 7:05 P.M. 
Approval of Minutes
Mr. Benton moved, seconded by Mr. Shambaugh, to approve the October 17, 2013 regular meeting minutes as presented and to waive the reading of the minutes. Motion passed. 
New Applications: none
Continued Applications:

Subdivision Application for Richard A Allen Living Trust, Holderness Road, Tax Map R21 Lot 1A

Mr. Miner reminded the members that the application had been continued from the September meeting pending review of the road by and engineer. Mr. Yeager reported that a letter from Louis Brunnelle, Fire Chief, had been received indicating that it was the Chief’s opinion that the bridge was sufficiently constructed to allow passage by the town fire trucks. Because a liability waiver for road access would be required prior to issuing a building permit, Mr. Yeager moved, seconded by Mr. Berg, to waive the subdivision road construction requirements and review of the road and bridge by an engineer. Discussion ensued:
· Mr. Miner read a letter from Phil Hastings, Cleveland Waters & Bass, representing Webster Land Corporation (WLC), which indicated that there were no objections to the subdivision subject to the Allens entering into a written easement for use of the road owned by WLC.

· It was clarified that the town could not force a property owner to sign a liability waiver for construction on a Class VI town road. However, there is a statutory requirement to obtain the waiver prior to issuing a building permit.

· The applicant did not request a waiver from Section 150-24, Subdivision Road Design and Construction.

· Mr. Yeager and Mr. Berg felt that the cost of an engineer’s review ($2,800 per Mr. Yeager) was excessive and that major upgrades might be recommended for the bridge, increasing the cost to the applicant unnecessarily. Upon a reminder that the engineer was to review the year-round capability of the road to handle traffic, it was noted that the Fire Chief deemed the road passable.

· Mr. Miner, Mr. Benton, and Mr. Shambaugh indicated that a professional opinion should be sought for the condition and capability of the road per the advice from town counsel. It was noted that the Planning Board has jurisdiction and a responsibility over road construction via the subdivision regulations. Mr. Miner read a portion of counsel’s advice from a September 11, 2013 email eliciting a request for clarification of public dissemination of legal advice from Mr. Berg. He stated that he had been advised to not read non-public legal advice verbatim at the September meeting. Mr. Shambaugh moved, seconded by Mr. Benton, to release the 09/11/13 email from Walter Mitchell. Motion passed.
· Board members had differing interpretations relative to counsel’s advice: Mr. Yeager and Mr. Berg understood the advice to mean that the PB could not require road improvements while Mr. Shambaugh, Mr. Miner, and Mr. Benton felt that road improvements are not required through the ZO due to the lack of a road definition but are regulated through Subdivision Regulations. 
· Mr. Berg felt that since both the Allens and WLC wish to leave the road as is, common sense and adhering to Master Plan principles should supersede an expensive engineer review and potential costly improvements. Mr. Benton expressed concern that waiving all road requirements would open the PB to similar requests by future applicants. He further noted that the road is a Class VI road virtue of the lack of maintenance for five years and that improvements could be considered by the Selectmen at the time of submission of a building permit application. 

· Mr. Hambrook stated that the road is private, not a Class VI road, with a valid DOT driveway permit. He also noted that the bridge was re-built this spring as a ‘text-book’ logging road capable of handling 72,000 pounds. The current town fire truck weighs an estimated 36,000 pounds and the new fire truck weighs approximately 55,000 pounds. He stated there will be no increase in the volume of traffic.
· Mr. Miner felt that Chief Brunnelle’s opinion of the capability of the bridge to allow passage of fire trucks and the existing use by logging trucks was sufficient information for the PB to accept the bridge as adequate. He did however, express concern that there was no professional opinion for the road condition, which he felt should not be based on private opinions, common sense, or casual observation. He felt strongly that the PB must apply and enforce its own subdivision regulations in a consistent manner. He also reminded the Board that the obtaining a satisfactory engineer’s review of the road could have the same effect as waiving the road requirements.

· The Board briefly reviewed the history of considering access to more than two lots as a road based on the ZO definition of a driveway which may only serve two lots. It was agreed that the access delineated in the application should be considered as a road.

· An alternative to an engineer’s review is to have a professional contractor such as Ed Ambrose or Randy Brown inspect the road bed, drainage, and culverts and provide a written report to the PB, to be paid for by the applicant. The inspection, which would probably be less expensive than an engineering report, could determine if there are any soft spots in the road, and whether there are sufficient culverts to handle the drainage. It was agreed that the Road Agent should not do an inspection. When questioned why such a report is necessary, Mr. Miner and Mr. Shambaugh responded that it is the responsibility of the PB to take care of the town infrastructure and to ensure that roads platted on a subdivision plan are built to subdivision standards.

The motion was called. Mr. Benton – no; Mr. Berg – yes; Mr. Miner – no; Mr. Shambaugh – no; Mr. Yeager – yes. It was clarified that Mrs. Dolan and Mr. Paine were voting members. Mrs. Dolan noted respect for Mr. Hambrook’s position to find some middle ground between his client and the PB. She felt that each application needed to be dealt with on a case-by-case basis. The vote was taken again: Mr. Benton – no; Mr. Berg – yes; Mrs. Dolan – yes; Mr. Miner – no; Mr. Paine – yes; Mr. Shambaugh – no; Mr. Yeager – yes. Motion passes.

Mr. Hambrook explained that the easement referred to in Mr. Hastings letter will be between the Allens and WLC and will clarify the existing deeded access. Access to the new lot runs with the land. Mr. Yeager moved, seconded by Mr. Paine, to approve the application as presented. Mr. Shambaugh suggested that the motion include recording of the easement to codify the rights of use of the road. Mr. Yeager and Mr. Paine agreed to the amend the motion: to approve the application as presented subject to the recording of an easement between the Richard A Allen Living Trust and Webster Land Corporation. Motion passed unanimously.
Board Business 
Berkowitz Bonding: Mr. Miner noted receipt of performance security recommendations from Josh McAllister, HE Bergeron, copies of which were contained in the PB packets. Mr. Berkowitz stated that Ambrose Brothers will guarantee the road for one year. It was clarified that the 2011 road construction estimate provided by Ambrose Brothers contained utility costs, while the 2013 estimate does not. Mr. Miner reviewed the security recommendations: $477,000 for the road construction and $123,000 for steep slopes stabilization.  The report recommended a 5% contingency, although the sum was listed as 10% on the spreadsheet, and a release schedule of 25% and 50%, with a final 100% release one year after construction. 
Mr. Berkowitz objected to the high cost, stating the estimate in 2011 was $440,000. He reminded the Board that he is willing to put up a cash security. Mr. Benton explained that the PB needs to be assured of enough money to cover the cost of finishing the project or of returning the area to its natural condition in the event of failure by the either the applicant or the contractor to finish the project, and the construction estimate isn’t necessarily the most appropriate amount. Mr. Paine clarified that cash is one aspect of a performance security.
Mr. Miner and Mr. Shambaugh explained that the construction estimate might be low, and in this case based on Ambrose Brothers owning the gravel, and that an engineer would recommend a security based on the costs the town would incur to do the work. Mr. Yeager expressed concern over the high security recommendations, stating that he felt the security should be based on the construction estimate. Mr. Miner noted that HE Bergeron is a respected firm which routinely provides recommendations for towns. Mr. Shambaugh provided an article from Town & City, which noted that a cash security is extremely difficult to get released to a town in the event of a failure by the developer or contractor, and that while acceptable, this may not be the most desirable form of security. Mr. Paine encouraged the Board to find a way to resolve the discrepancy between the HE Bergeron recommendation and the Ambrose Brothers contract estimate. Mr. Shambaugh suggested continuing the discussion to the 11/21/13 meeting to allow Mr. Berkowitz to request Ambrose Brothers to contact HE Bergeron and to try to reach a compromise on the amount of the security. After brief discussion of the details, Mr. Paine moved, seconded by Mr. Shambaugh, to continue the discussion to the 11/21/13 meeting to allow Mr. Berkowitz to facilitate a discussion between Josh McAllister, HE Bergeron, and Ambrose Brothers, Inc. to provide the following for the 11/21/13 meeting: set a gross security performance amount for the road construction and steep slopes stabilization and a retainage amount and release schedule for both. Motion passed.

Denley EmersonTrust – land donation: The Trustees of the Trust have proposed donating two lots to the town: Tax Map R10 Lot 1 (368 acres) and Tax Map U1 Lot 3 (15 acres). The lots in the center of town are in conservation easement and monitored by the Conservation Commission. The Selectmen have scheduled public hearings on the donation for 11/18/13 and 12/02/13. The easement allows logging, farming, and recreational use. Mr. Shambaugh moved, seconded by Mr. Paine, to endorse acceptance of the gift by the Trust to the Town of R10-1 and U1-3. Mr. Shambaugh further noted that the gift would allow public access to Red Hill Pond at a small amount of tax loss ($185). The Trustees have indicated that the dam on Red Hill Pond will be brought into compliance at the time of transfer to the Town. Motion passed unanimously. 
AT & T Site Plan – buffer: The Board reviewed the information relative to the Oxtens’ efforts to provide a planting in compliance with the approved site plan. It was noted that the Selectmen, as the enforcement body, approved the Oxtens’ request to plant some trees slightly shorter than what was specified in the landscape plan due to the unavailability of originally specified plantings, based on advice from counsel. A letter from Mr. & Mrs. Sirianni was read, which requested the PB to amend the landscape plan. Mr. Shambaugh moved, seconded by Mr. Benton, to respond to the Siriannis, noting their concerns, but explaining that the application was approved some time ago and could not be re-opened. Motion passed. 
Zoning Ordinance Amendments - review: 

1. Add a definition for road and delete the definition for unnecessary hardship.

2. Home Occupations: The Board revised this to allow home occupations that have no commercial impacts detectable from beyond the property boundaries as an allowed use in the residential district. Any other home based business would require site plan review.

3. Add new section 150-23 that would clarify that a road or street may serve more than one lot.

4. Add language to Sections 150-101 and 150-102 to specify a time limit of two years from date of approval to exercise variances and special exceptions.

The language will be sent to counsel for his review.

There was brief clarification of the differences between a dwelling, accessory structure, and accessory dwelling.

Correspondence: 
Information relative to Taylor Home’s intention to market the structures as separate condominiums was received. The original application was for a condominium subdivision.
Reports: none
Adjournment: Mrs. Dolan moved, seconded by Mr. Paine, to adjourn the meeting at 10:35 P.M. Motion passed.

Scheduled Meetings: November 21, 2013 (second meeting as needed); December 5, 2013 (regular meeting); December 19, 2013 (second meeting as needed)
Respectfully submitted,

Wendy J. Huff, Secretary

Minutes Approved: not yet approved
Corrections: 
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