Town of Sandwich
Planning Board

Minutes: September 5, 2013
Members Present: Mike Babcock, Rich Benton, Gunnar Berg, Julie Dolan, Toby Eaton, Tim Miner, Frank Paine, Ben Shambaugh, and Mike Yeager
Members not present: Janina Lamb
Public Present: Jim Hambrook, George Fryburg, Andrew Fryburg, Phil Hastings – Cleveland Waters Bass, Jon Peaslee – Road Agent
Mr. Miner called the meeting to order at 7:05 P.M. 
Approval of Minutes
Mr. Benton moved, seconded by Mr. Eaton, to approve the August 15, 2013 regular meeting minutes as presented and to waive the reading of the minutes. Motion passed.
New Applications
1. Subdivision Application for Richard A  Allen Living Trust, Holderness Road, Tax Map R21 Lot 1A

Staffers: Benton & Berg

Voting Members: Babcock, Benton, Berg, Eaton, Miner, Shambaugh, Yeager

Mr. Benton noted that waivers had not been requested relative to this application. Mr. Benton moved, seconded by Mr. Berg, to accept the application as complete for consideration. Motion passed. The public hearing was opened.
Mr. Berg presented the Staff report, stating that all physical land characteristics and markings corresponded with the submitted plats. He questioned whether George Road, a private road, would need to meet State driveway regulations. Mr. Hambrook, representing the applicant, explained that George Road, discontinued by the Town in 1954, is an existing access which is owned in fee by Webster Land Corporation and to which the Allens have a deeded right-of way. It was Mr. Hambrook’s opinion that the state would prefer the existing road to be used for access rather than a new driveway cut along Route 113. The Board agreed that a letter from the State acknowledging that a driveway permit is not needed should be a part of the application. In response to a question, Mr. Hambrook explained that the property owner requested use of Smith Brook as the dividing line for the subdivision rather than the stone wall. He also noted that access to the proposed house location for new lot 1C might need a steep slopes application as well as a wetland crossing permit through NHDES prior to any building permit approvals.
Mr. Hastings, representing abutter Webster Land Corporation, expressed concern relative to the road access, potential increased use of the road, liability issues, on-going maintenance and possible required improvements of the road. He acknowledged that the road was owned in fee by Webster Land Corporation (Lot R21-2). The law in existence at the time of the road’s discontinuance in 1954 stated that all owners along the road were entitled to a right-of-way over the road; he was not sure that the Allens had a ‘deeded’ right-of-way. Mr. Hambrook provided a brief history of the area from the time the town road was laid out over what was later to become one property; the road ownership was retained by that one owner after several later subdivisions. The right to use the road by the Allens is included in their deed. 

Board members discussed the road as follows:
· The possibility that George Road needs to be improved to meet town standards due to the request to add a new lot which will use the road as access.

· A ‘driveway’ cannot serve more than two lots per the Zoning Ordinance.

· Subdivision regulations and Zoning Ordinance requirements are the same for a town road and private road.

· The Planning Board cannot approve a subdivision without legal acess.

· George Road currently serves 4 or 5 lots. Note: Mr. Hambrook stated that residual lot 1A will have a driveway off of George Road within 50’ of Route 113, leaving the balance of the road to serve the remaining lots, including proposed lot 1C.
· RSA 674:41 requires towns to have control over building permits issued on Class VI and Private Roads, as well as subdivisions on those roads. 
· Any required road improvements could need an agreement between the road owner and abutters.

· George Road, currently a little used road in a quiet area, could inadvertently be required to be improved due to the subdivision, which may not be in the best interests of the town or the landowner.
· Town Counsel may need to be consulted to provide clarification of the situation, which may result in a continuation of the application to the next meeting.

Mr. Hambrook felt that continuing the application to the September 19 meeting would allow him enough time to consult with his client and Webster Land Corporation relative to road concerns.
Mr. Shambaugh moved, seconded by Mr. Benton, to continue the hearing to September 19, 2013 at 7:00 PM at Town Hall in order to obtain legal advice relative to the Planning Board authority to allow a subdivision on a private road, and if so, whether road standards in the subdivision regulations apply. Motion passed.

2. Home Occupation Application for George Fryburg for property located at 260 Whiteface Road, Tax Map R7 Lot 9

The Board reviewed the Home Occupation Questionnaire submitted by the applicant. Mr. G. Fryburg explained that his son Andrew is the ATF license holder for the business, which would consist of assembling weapons on a part time basis from on-line orders. He stressed that the business was not a gun shop. All testing of the weapons would occur at the Winnipesaukee Gun Club in Moultonboro. The work would take place in a portion of a shed on the rear of the property. A gun safe would be used for ATF registered weapon parts. The only visible aspect of the business could be increased FedEx deliveries.

Mr. Miner read a letter from abutter Joseph Rountree, who expressed concern over a weapons business, enforcement of the approval, limitations of the growth of the business, transferal of the business should the property change hands, and the commercial aspect of the business in a residential neighborhood. Town Counsel Walter Mitchell provided an opinion that any Planning Board Home Occupation or Site Plan approval runs with the land and not the property owner. Mr. A. Fryburg noted that because the ATF license was in his name, the business would move with him. He did acknowledge that it appeared likely someone else with an ATF license could assume the business at the same location, although that seemed very unlikely. It was agreed that Mr. Rountree’s letter did not require a formal response from the Board.
Mr. G. Fryburg stated that the scope of the business was scaled back due to the concerns he had heard from abutters. Mr. A. Fryburg stated that he would be assembling no more than 1 - 2 weapons per month due to ATF taxing regulations. Mr. Benton noted that any approval would be based on the application and the business plan submitted with the application and any changes to the business would require re-submittal to the Planning Board. 

Mr. Shambaugh moved, seconded by Mr. Yeager, to approve the Home Occupation Site Plan for George Fryburg and Andrew Fryburg as stated in the submitted business plan. It was clarified that no other weapons other than those noted in the application would be assembled on the property. Motion passed.

Board Business 
Mr. Peaslee initiated discussion relative to the Scenic Tree Cut RSA. He explained that as a result of recent rains, Mountain Road requires more work which may involve cutting some trees to allow for additional drainage and ditching. There was general discussion relative to the definitions of hazardous trees and nuisance trees and changes to stone walls. The Board consensus was that Mr. Peaselee should submit an application which could be expedited by the Board. The Board also agreed that the Zoning Ordinance and the RSAs already provided authority for the Board of Selectmen and the Road Agent to require driveways and private roads intersecting town roads to meet town standards for construction, renovation, and maintenance. New language for Driveway Regulations will be considered.
Correspondence

Mr. Miner distributed a letter sent to the Board of Selectmen and forwarded to the Planning Board from Elliott Berkowitz relative to proposed terms for a Performance Security required as a result of approved applications for subdivision and steep slopes. There was general discussion, with several of the members feeling that the proposal would not meet the spirit of performance security requirements. There was also minor disagreement about the reason for requiring a performance security, i.e. completion of the project versus environmental containment. However, since several of the members were unfamiliar with the application and its approval, it was agreed that a synopsis of the case along with the pertinent ordinance and regulation language relative to performance securities would be provided for the September 19, 2013 meeting.
The Board agreed to continue to have materials mailed to the members for meetings, agreeing that the three month trial period of mailed packets was beneficial.

Reports: none
Adjournment: Mr. Yeager moved, seconded by Mrs. Dolan, to adjourn the meeting at 10:01 P.M. Motion passed.

Scheduled Meetings: September 19, 2013 (second meeting as needed); October 3, 2013 (regular meeting); October 17, 2013 (second meeting as needed)
Respectfully submitted,

Wendy J. Huff, Secretary
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